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A REPORT, &c. 



COURT OF KING'S BENCH, 

Wednesday, 6 th November, 1811. 



In the month of August last, several Gentlemen 
were arrested in the city of Dublin, under, and by 
▼irtue of warrants issued by the Right Hon. Lord 
Chief Justice Downes, upon a charge of attending 
a parish meeting, and acting in the appointment of 
Representatives, to represent the Soman Catholics 
of Ireland, for the purpose, or under pretence of 
preparing petitions to both Houses of Parliament, for 
the repeal of the laws in force in Ireland, particu- 
larly affecting the Roman Catholics, contrary to the 
provisions of the act 33 Geo. 3, chap. 29, called the 
Convention Act The persons arrested entered into 
bail to appear in the King's Bench, and this being 
the first day of the Term, as soon as the Court sat, 

Mr. Goold, stated, that he was concerned as 
counsel for several of the Gentlemen who had been 
arrested, and was instructed by one of them^ Mr. 
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Thomas KifeWAN, to apply to the Court for a copy 
of the informations sworn against him. It had been 
the constant practice, in the case of misdemeanors, 
to give the Traverser a copy of the informations. — 
He was aware that the practice was different in cases 
bf felony. But, through all his experience, he bad 
never known it refined in misdemeanor. An appli- 
cation had be£o made to the officer^ who thought 
proper to refuse, and therefore an application to the 
Court became necessary. 

The Court, after conferring, required that some 
case should be stated, in which such had been grant- 
ed, which not being done, they declared, that there 
did not appear to be emy distinction, in this respect, 
between felonies and misdemeanors. The evidence 
for the prosecution was never disclosed before trial, 
and they could not make a precedent, by yielding to 
the application. 

The Grand Jury panne! having been called over, 
Nathaniel Hone, Alderman, appeared as foreman; 
and upon the Deputy Clerk of the Crown handing 
him the book to be sworn, 

Mr. Goold. My Lords, 1 am counsel for Mr. 
Thomas KtWAK, and otters, who *re tauctd by re- 
£ogni#apc$ tp attend tfcjs Couc*.. Tfoe cudy docur 
laent, mkh wh&h they h%ve heea fu.roisted, is $} 
copy pf tfati warfttfH, troted agftins* them, fcxw wbdch 
it appear^ tl^t tfre offence otaxged is. a mtsdea*ear 
wor, I did fypsply for % <s*gy of th* u&fcrnaa*ions 
*pop w^i^h tcUi waroaot WIN* grafted, tb* Ctefk $f 
the Crown tai"9g *eft*MMl it, and wWslv b*fo*e.*hat, 
1 h*d considered re the uniform fright <tf tfce subject. 
1 new desire *o )uu>w, whether i| is ijiteeded |o prefer 
^n ipdiqun^ftt trains,* that* who l*ave b*ea arrested ? 
The €r«»w Svlici^r afttwfscd, ths* the intention 
was to ptoceed by indicttae&t. 

Mr. Go.©u>. TJkftQ* »y U>r&. I my »pw fegwt 
jnjr appika^k>« o» behqjf. of tbeTrav««»r, for a copy 
?l the information shiest l«jn t 

M^i. $QU£/T0* OgNUMtfe* My Lord^ tlfo afpfc- 
cation comes upon us by surprize. The person fqr 






• fc * to *. w >.». 

• fc «> ki. «. 1_ L 

• »> <- «. «. «. 

• • • b V «. c 



kc 



— 1 



J— I 



How can I state that, without knowing who the prose*- 
cutor is i But the evidence which I propose to offer 
is, that he hold* an office utfder the Grown, remove- 
abte at pleasure, and therefore in a caa£ between die 
Crown and the Subject, such a person ought dot u» 
be sworn on the Grand Jury. Sac. Abr. 
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Whom Mr, <Goou> appears, is called a Traverser, 
against whom, no indictment has been yet sent up. 

The Grand, Jury will exercise their discretion, whe- 
ther to find the indictment a true bill upon the in- 
formations, which will be sent up to them, or upoti 
the examination of witnesses. We cannot say what 
may be the foundation of their decision. 

Mr. Justice Daly, t have enquired of fe very 
experienced officer, and he states, that he has some- 
times given copies of informations, in trivial case*, 
And in other cases, which were of difficulty, he applied 
to the Judges for their permission, which tends to shew 
that it is not a matter of fight 

Mr. GotoLD. Uniform practice is the Vest evi«r 
dence of right, and upon that ground we did tnake, 
and repeat the application, for a copy of the infor- 
mations. Now, my Lords, understanding, that th* 
crown will proceed by indictment, I think it my duty 
to take exceptions to certain members df the Grand 
Jury. / 

Lord Chief Justice DoWftfe*. Xtoes the Cro** 
consent? 

Solicitoh General. Certainly ndt, my Lord* H 

Lord Chief Justice DawNfts. Then we may dis- 
pose of the objection. I have never known an in- 
stance of it. 

Mr. North. My Lord, one objection wMch we 
make to die Grand Juror i$, that he is \ retdrnSd at % \ ' 

the instance of the Prosecutor, and we cannot state 
that, as a cause of challenge, until we know who 
he is. \ 

Mr. Goouo. My Lords, our pbjedtion to Alder- 
man Hotffe is, mn objection to the favbur. Our 
challenge is this : u And the said Thomas Kirwan, by 
S. KiUhrid, his attorney, comes and says, that Na- ' 

thaniel Hme, returned upon the panriel, stands not 
indifferent, but is fovourable'to the prosecutor/'- 



Mr. Solicitor General. My Lords, in the ab- 
sence of the Attorney General, who is indisposed, 
and .there being no notice of such a proceeding, we 
require the Court to decide upon the propriety of 
suffering this challenge to appear upon the record. 
The person, on whose behalf it is made, is not 
called upon ; when he is called upon, he may make 
every objection, which the law allows him. 

Mr. Justice Osborne. But if the Court be in- 
formed in any way of the disqualification of- a Grand* 
Juror, is it not their duty to set him aside ? 

Mr. Justice Day. It is the right of a person ac- 
cused to challenge a Grand Juror. 

Mr. Burro wes. My Lords, I am not counsel for 
the particular gentleman, whose name has been men- * 
tioned ; but I am counsel for others who are involved 
in the same accusation ; and therefore I think it ne- 
cessary to say something upon this objection, as the 
rule which may be now pronounced, may govern the 
other cases. My Lords, to deny the right of a sub- 
ject accused to challenge a Grand Juror, will extend - 
the prerogative of the crown beyond any thing, which 
has yet been known : as to the period of time, when 
the challenge ought, according to the forms of pro- 
ceeding to be made, I submit^ that it appears quite 
decided, and the party may make it when the Grand 
Jury is called. 

Mr. Justice Daly. I do not apprehend that such 
a right is decided. 

Mr, Goold. Do the Crown Lawyers say, whether 
they will demur, or join issue in fact? 

Mr. Solicitor General. My Lords, with great 
respect, we say, that the Court will not call upon 
the Crown to join issue, or demur. We submit, 
that the challenge is inadmissible : it is undoubtedly 
informal, and must be amended : it states, that the . 
party on whose behalf it is offered, " comes by his 
attorney." — What right has he to appear by attorney? 
How does it appear that he is the same man, against . 
whom the informations now. laying in the Crown of- 
fice were sworn ? It begins with the copulative 
11 And " — with what is it to be connected? 
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Mr. M'Nally. The identity is admitted by the 
acknowledgment, that he is to be proceeded against 
by indictment, But I think the previous motion 
should be, that all the parties should be discharged 
from their recognizances. 

Lord Chief Justice Downes. That would be alto- 
gether premature. 

Mr. Goold. My Lords, we have amended the 
challenge :— " The said Thomas Kirwan, bound by 
recognizance to appear on the* 6th of November, in 
his proper person, comes and says, that Nathaniel 
Hone, stands not indifferent, as he stands unsworn, 
but is favourable to the crown." 

Mr, Solicitor General. My Lords, we submit 
that the judgment of the Court should be taken, 
whether the Crown ought to be put to answer this 
challenge, qr whether it should be permitted to re- 
main upon the record ? The nature of the duty of 
the Grand Jury shews the impropriety of this pro- 
ceeding. They are to enquire, generally, of offences 
committed in the county. They> are not to decide 
between particular individuals ; it is an ex-parte pro- 
ceeding, before them the accused is never heard J 
rfbne btit the accuser is allowed to appear; and the 
Grand Jury find, whether there be probable cause of 
prosecution. That is decisive to shew, that a person, 
DQt in custody, is not entitled to object, although he 
states, that he is bound by recognizance to attend-— 
a recognizance, upon which he has not been called, 
and never may be called ; and, -because he has a 
contingent right to be prosecuted, has he therefore 
a right to challenge the Grand Jury? If this be 8 
ground of objection, it is to be urged as a plea in 
abatement of the indictment, when the party is called 
to answer the accusation upon record ; and it is con- 
trary to the practice of all criminal courts to permit 
a man, who may, or may not be prosecuted, to 
challenge a Grand Juror. As to the allegation of a 
■Grand Juror being favourable or unfavourable, it is 
not easy. to reconcile the passage in Hawkins, with 
the general practice. Want of freehold in a Grand 
Juror is every day a ground of pleading in abatement, 






*nd th^n an issue maybe knit between, the orownand 
the subject. But* shall a man not in custody,, oc 
got accused* for aught appe*rs ft stand up in court,, 
^pd challenge a. Grand Juror ? This challenge be- 
gins, " And the said Thomas Ktrwan,. &c." who is* 

be?- ' . 

Mr. Justice Day. The man whom you haye in 
CU&*odyr under youp warrant. 

Mir. Solicitor General. He is not in actual 
custody — his identity might then be, admitted;, the. 
challenge offered, states that the party offering it, i* 
bpund by recognizance to appear. But how is he 
Known to be the same man? — We do not consent* 
tp, this, challenge being received, 

Mr. IJurrowes. My Lord, the challenge i$ ofc- 
fjer$d. at the only time; when it cpuld be, offered, 

Mr, Justice J>ay. I thipk, that every man, apjuized 
qt a oha.rg.e- agayisjt. him* is interested in having, a. 
pure Gravid Jury to decide, upon the accusajiop* a$» 
TOich as 9, petit jury. 

Mr* BuRRQwis, My* Lord, it cannot be denied,, 
£or,itis,ap established principle., that no maacan,b« 
convipted, but upon.the concurrence of two juries. It> 
if nqt, therefore, a matter of indifference) who Uu* 
Gxa#d,Jury are. We are not put to die necessity, oft 
apguing that; but there, is some objection made a* to 
the time k) which; we urge it. 

My Lords,, the counsel for the Crown would deride 
tff» if their: politeness did not prevent them, fox. 
fettin^, the opportunity slip. Would it. not. follow, 
if,tti&r. argument; be/trpe,, that the sheriff, might 
i^pannel t twclvescu)liorj$ frpu* the Castle, without, thek 
UpssjbiHty of the prisoner objecting to any of them. 

Mr, J^ouciTOR. General My Lords, I believe it 
i*,, npi, peremptory uj^on the Cpurt, that the Grand 
Jjury. should be sworn this day, and therefore, if your* 
Ljordsh^will.ac^urn.the swearing, of them, until to- 
Boorrow, I. will take the oj^portunity of conferring 
ycitb the Attorney. General.. 

Lord, Chief Justice. I see no. objection^ 



, Thursday, 1th November, i£ih 

Mr. Goold. My Lords, I shall now take the li- 
berty of tendering the challenge, which was taken 
^eiterday, to Alderman Nathaniel Hone % in a more 
formal maimer, and engrossed on parchment: ii j& 
as follows*: 

" Thomas Kirwan, bound by his recognizance to 

* appear oit Wednesday the 6th of November, 13 U* 
"before cmr Sovereign Lord the King, in his Court of 
" King's Bench, at Dublin, to answer such matters 
'* a& shall be tbeh and there alleged- against him* 
** eottves in bis proper person, and says, that- Na~ 
*•' thamel Hobej one of tho Jnrors returned, upon the 
*f pfiinnet of the Grand Inquest of the ,County of 

* the City df Dublin for tb£ present Michaelmas 
^ Terity stfemds not indifferent, as he stands ihi'-» 
?' *woita,< btit is unduly favourable to om Scfvereigtf 
"Lordtbe King, i#i this, that at the titoe of the af* 
H r&yifrg of the pannel afcxtesaid, the said Nathaniel 
" Shme beld, and ever since hath held, and still doth 
" hdld an office of great dmolumeotj to wit, th£o£* 

* fice of one of the Divisional Magfctratfe* of Policy 
u in and for die County of the City of Dublin, re** 
" fneve&ble at the will and pleasure of our Sovereign 
u Lord the Kinr^, and this he is ready to verify.** 

i Mr. Solicitor; General. My Lords, We wish to 
Have the judgment of the Court, whdthelr #e are 
dstifed ujion t6 giveaihy answer to this challenge, or 
whether feh£ Oerurt will tot quash it, as a perfectly irr^ 
gular and illegal proceeding. 

My Lords, thd imptetsidn toade upon my itrfnd 
yesterday, cm the first mention of this very novel and 
fextraordinafy experiment, has not been si rice altered 
by the opportunity which I have had of coo/erring 
tfith the Attorney General, arid of further eou± 
sidering the subject. I apprehend, that in the first 
trtstahce, I cannot do better, than call upon the gem 
tfaftigft of the other side to produce a single example 
0f a challenge being received to 4 Grand Juror, Upon; 
eoiftifig to- dxe book. I have not seen any auiha- 
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rity to that effect, and I have consulted such books 
as the shortness of the time would admit My Lords, 
if there be' uniform practice against it, and a total 
want of precedent for such a proceeding, I am not 
only warranted in opposing the experiment, but I 
should be guilty of a dereliction of my duty, if I 
did not take the opinion of die Court upon it 

My Lords, see, what, in point of principle, fchi* 
challenge is. It is a challenge, whiclrany man may 
make at any assizes, who is accused of any crime 
whatever, even although lie be not called up for trial ; 
although he is not in custody, and although no pro-* 
ceedings have been taken to make him amenable! 
My Lord*, it would go to this, that every prisoner 
confined in the gaol of a county, and every man 
bound by a recognizance to attend the assizes, has a 
right to c6me into Court on the fitst day of the as- 
sizes and object to die swearing of the Grand Jury. 
There is no instance of such a proceeding. known. 
But, although Iconfess, that if the.pfectice be sup- 
ported by authority or by principle, the want of an 
instance is no objection to the proceeding; yet the 
uniformity of practice is deserving of much attention. 
Have your Lordships ever known an instance, in the 
course of your experience, of a Grand Jury being 
sworn in the presence of the prisoners? Has the 
sheriff ever keen called upon to produce his prisoners 
before bills of indictment have been found? Has 
the Clerk of the Crown ever called upon the pri- 
soners or persons out upon bail to look to their chal- 
lenges, for that the Grand Jury were about to be 
sworn ? 

My Ltfrds, I have looked through the elementary 
books,* which * have treated of Juries, and 

1 could find nothing to sanction -the objection, I 
have looked into The Complete Juryman, which is a 
book of some authority upon this subject, and 1 do 
hot ftnd & trace of such a proceeding. The only 
book in which any thing like 'an authority is to be 
tbuud, is. that cited yesterday, Bacon's Abridgment 
in which there is only a vague dictum, and it refers ta 

2 Htwk\ PI. Cor. ch. 25. s. X 6. In this chapter, treat* 
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iog upon indictments, is this passage : " Aft to the 
" first particular (meaning who may be, and ought, to 
u be indictors) it seems clear, that ivery indictment 
" must be found by twelve men at the least, every 
" one of which ought to be of the same county, and 
" returned by the sheriff, or other proper officer, 
" without the nomination of any other person what- 
" soever; and ought also to be & freeman, and a 
" lawful liege subject, and consequently neither un- 
" der an attainder of any trepson or felony, nor a vil- 
" lein, nor alien, nor outlawed, whether for a crimi- 
nal matter, or as some say, in a personal action* 
And from hence, it seems clear, that if it appear 
by the caption of an indictment, or otherwise, that 
it was found by less than twelve, the proceedings 
upon it will be erroneous. Also, it seems, that any 
one, whp is under a prosecution for any crime 
" whatsoever, may by the common law, before he is 
" indicted, challenge any of the persons returned on 
" the Grand Jury ; as' being outlawed for felony, &c. 
u or villeins, or returned at the instance of a prose- 
" cutor or not returned by the proper officer, &c." This 
is the only dictum, and vague as it is, the compiler of 
Bacon's Abridgment, echoes it, 3 Bac. Abr. tit Ju- 
ries, and states, " that the exception, should be taken 
41 before indictment found." There is no other au- 
thority. . , 

Mr. M'Najxy. There is in 2 Hat. P. C. 126,an4 
255. where it is paid, that the statute extends to the 
pannel of the Grand Inquest. This is pot an echo 
from Hawkins, and J can also, refer to a more recent 
case, 

Mr. Solicitor General. My Lords, it is quite 
impossible for Mr, M'Nally and me to argue this sub- 
ject at the same time* 

Mr. M'Nally. I -shall not give you a$y further 
information upon crown law, or .interrupt yo\* again 
until you have finished. 

Mr. Solicitor General./ My Lords, I was pro- 
ceeding to state what is to be found in Serjeant Haw- 
kins's Pleas of the Crown. I am perfectly aware of 
the passages alluded to in Hale* which apply to pleas 
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in abatement aod not to <<#iaHenge. Serjeant UfA*-* 
KINS is stating the consequenoe e4* a defect in a Grand 
juror appearing on the record. In die margin, there 
are references to authorities, and if he did not -refer 
to some, it would be his mere dictum. He begins 
the paragraph by «ayiog, •" it seems clear, that if it 
•* appear byithe caption of an ' indictment or otlier- 
;* wise, that it was found- by less than twelve men, the 
" proceedings #ill be erroneous. — Also, k seems 
" (varying the phrase from it -seems dear) that any 
** one who is under prosecution, may -by-4be common 
u law before he is indicted, challenge any of the persons 
" returned on tbetGrand Jury, &o.* y In t-fae margin, 
the stat. 1 1 Hen. 4.<c. 9. is referred to, as is also a case 
in Cro. Car. KH. as an authority, to prove that -a chal- 
lenge lies to a Grand Juror, as a common law right, 
before lie is sworn. -But so far from its being a com- 
mon law right, the statute recites the disqualifications 
and enacts that the Indictment found by a Juror so 
disqualified shall be void, 4yut there is^nottobcfoimd, 
in the entire of it, a single word about ohallenging a 
Juror, before -he -has jfoi*nd an indictment. The case 
referred to upon the subject is Sir WiUiavt Whkhi- 
pole y s case, ^Cro. -Car. 154. and so *far from being an 
authority to shew ttrat a Grand Juror can be chal- 
lenged when \\e comes to the -book, the ease re- 
ferred to, is the case of a Prisoner pleading in abate* 
ment, after indictment tfbilnd. My Lords, the ease 
was this ~ 44 »Sir WilUam lVJiithipUe 'Jaeing indieted 
" before the Coroners for ,the murder of Mwdyson, 
" and being arraigned upon that inquest, informed 
" the Court*. that he had matter in law to plead to 

** atoid the indictment." Every word shewing, as 

we proceed, ^that -the objection was -urged after -the 
indictment was found and not before tbe*Grand Jury 
was sworn. ** Counsel -'being assigned, put in aplea 
"for Mm, *bat : he nought not? to-be impeached upon 
" this indictment ; for he shewed in4iis plea *l\e ata*- 
« tute df 1 1 l*en. w 4. c. -9. — ' That none shall be put 
1 upon a-nypannel of inquest at the denomination of 
1 any person, tmless by the bailiffs and ministers -of 
* the sheriffs sworn arid - known ; ami that the jsakl 
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** ,dior pleads that t$Ue fojremaji *Mmir^te4 himself to 
-*• be of 5 the jhugr, and th 8 * tyvo of the J[u*ors we$e 
/? qvtjlaw>e*>, and .fox <thi$ ptaa ipl«ad<?d, the Court 
Al avquW advise, whether it jsljo^W f Ue accepted ?. and 
<" ,whatr .should Jie done * thereupon, either depiur or 
"join issue? ^lie fast question w whether the 
*" hi JOfen.4. c.£..e$fcmds #> inquest* before Co/o- 
" ners, .or ,only to irviictUvea^ h<^e Justices of the 
* peace, and j>f eyor and ttnW9*T? 

Mr. Justice JE)4£.3r. The que&tiop -tliere was> whe- 
ther the j$atu<te apr^edttoavGoronor's Jury, but no 
doubt, was, entertained, fthat.it wa af^pUcable to other 
(Grand Quisles. 

Mr. Solicitor {General, The determination of 
<lhe Judges io the case cited, ,was tbat " the statute 
*« 11 Hen, A. c. >0,jextends.to. allinqiuests hefSwje.fche 
rf* Coroners," as ,we\l as 1 .to other indictment?, ppani- 
4es% shewing .that .the objection cannot .he made 
,hefore, aodl .am «warjranted by this examination of 
iihoseauthorkL^s ito observe, that Mr. Serjeant HaWr 
^4i^V>boQkisjiLoce>re^p£aahie, where he states legal 
principles,. supported. by adjudications, than .where he 
indulges .in conjectures, and /jualifies.his .positions fcjr 
aayirig >that " it stems" and some x>tber authorities 
vwJiich . are .given . in .the margin, upon this passage* 
/urniab proof of the ..truth of this .r.ema»K. The .year 
jbook, 31 Hen. >6. c 30, is .cited, aqd jjpon iooiing 
into it, your Lordships will find that the case reported 
«wa& an action .of debt in which a question was made 
£s,to the } retura,:by the sheriffs, of a duty, and in .the 
course of, the argument aMictum is uttered, that a 
Juror shall .not be f an .outlaw. >I haye looked intp 
f8/:o. tit. <7ar..and Indiclme&t also. stated4n< the, margin, 
-andchaKeifoundvnothingvin either upon the subject, $P 
that itjrssW.upon the /position in JJaMjcins*. which is not 
imade better bj being repeated io^a^an> Abridgment. 

Jt is a .mistake to ^suppose that the . doctrine *for 
jurhich I contend wopld .deprive an accused man of 
-the. right, to object .to .the Grand Jury .who : finds bills 
against him. iSnch.a.xight.is unquestionable. I only 
Abject Jo jbhe. manner of .exercising it, and say that.it 
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cannot be by challenge — that is the proper mode erf 

objection to a Petit Juror, but the objection to' a 

\ Grand Juror must be by plea in abatement. The 

' very case of Sir William Whithipole referred tQ by 

Hawkins demonstrated that — his plea of abatement 
could not have been entertained if he had had a right 
to challenge, for to such a plea it is always an answer*, 
that the Pleader comes too late, if he has not availed 
himself of the objection at the earliest moment. 

My Lords, I have so far considered the authority of 
the dictum in Hawkins: But, independent of this, 
the argumentum ab inconvenienti is very serious. 

Your Lordships are not much troubled with indict* 
ments found by Grand Juries in term time; but in 
the different circuits, there is much criminal business, 
and I cannot conceive, that there could be a more 
v complete obstruction to public justice than what tnu&t 

arise, if every accused person, from the crime of 
, high treason down to petty larceny should have a 

right to challenge a Grand Juror, about to be sworn, 
not upon his own case only, but upon the case of 
every man to be accused at the same assizes, of any 
crime committed previously. At the time that the 
Grand Jury is swearing, it. is not clear, that the in- 
formations, which are sworn against any particular 
man will be proceeded on. What the Court may do 
with them — whether they will be sent to the Sessions, 
or whether the person charged will be called upon at 
all. 

When /he Grand Jury is about to be sworn, it is 
not known what will be given them to enquire into, 
or who will be brought before them. Some persons 
are in custody, othe.s are out upon bail, others have 
not as yet been accused at all, and their accuser may 
for the first time appear in the Crown Office or be- 
fore the 'Grand Jury, after the Grand Jury shall have 
been sworn. Is* it contended that every prisoner and 
every man bound by recognizance has the privilege 
of objecting to a Grand Juror, who may never have 
his case brought before them, and if this be the con- 
stitutional privilege of men so circumstanced, what 
will be said of that third class who. are accused for 
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the first time after the Grand Jury ghatl have been 
sworn, shall they be deprived of this alleged right 
at the option of their prosecutors, and shall the post- 
ponement of the accusation send the accused to trial, 
fcereft of an advantage which is said to be important, 
and of a challenge which is said to be indispensible 
to a fair trial ? 

It is a mistake of the nature of a challenge, to sup- 
pose that it lies to a Grand Juror. A challenge is an 
objection by a man about to be tried, to the man who. 
is about to try him, but the Grand Jury are not to 
try any man ; they are not brought into contact with 
any accused person. Their oath merely binds them 
to enquire into the offences brought before them, and 
pronounce, whether there be sufficient reason for 
putting those offences into a state for further investi- 
gation. Until their bill be found, no man can tell 
who they are ; when he, against whom they find a bill, 
sees their names in the caption of the indictment; 
If he discovers a legal objection to any of them, h* 
tnay by plea urge that objection, as a reason for not 
'answering to that indictment, but the notion of a pre- 
vious challenge would not only be against principle, 
but induce absurdities and injustice in practice. 

Suppose the case of a man arrested after the Grand 
Jury is sworn* for a crime committed before they were 
.sworn, and who before was not amenable ; nay, sup~ 
.pose the case of a man indicted by a Grand Jury 
without any previous intimation of his being accused. 
What opportunity could* he have to propound a chal- 
lenge? If he has a right to such a challenge, he 
.ought not to be tried without an opportunity of exer- 
cising it. Your Lordships would not try a man with- 
out enabling him .to challenge the Petit Jury, and if 
he has a right to challenge a Grand Jury, you would 
.not deprive him of that right, and yet in the tw6 
cases which I have supposed, it is impossible* .that he 
could avail himself of it. 

Mr. Justice Day. It often happens, that a. man is 
tried at an assizes for an offence committed after the 
assizes commenced. 

Mr Solicitor G&neral. Undoubtedly, the prac- 
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the sheriff has been called upon to produce his goal 
before the Grand Jury was sworn ? 

Have you ever known that persons out upon recog^ 
nizanoes of hail were called to appear before the 
Grand Jury were sworn, and to look to their chal- 
lenges ? And if all such persons had a right to chal- 
lenge a Grand Juror, how can these omissions s be ex- 
cused ? qt what can justify the practice of granting 
Bench warrants upon indictments found* against per* 
sons who never had the opportunity of challenging 
the Grand Jury ? 

But, my Lords, exclusive of the ground upon 
which I have been arguing hitherto, you will be please 
ed to observe, that this is a challenge to the favour. 

My Lords, I do not anticipate the argument which 
may arise in case of a demurrer to a plea of such a 
matter ; but I resist the reception of such a challenge 
upon the grounds of decency and of example. Your 
Lordships, in this instance, will establish a precedent, 
if you admit the challenge, that where the King and 
the King onh/, in his public character, appears aa a 
prosecutor, for the benefit of public justice, he shall 
be put to answer, whether a Grand Juror stands in a 
favourable relation to him or not. Upon constitu- 
tional doctrine, it is very alarming and novel, to say* 
that any man indicted, or who apprehends an indict- 
ment, may, quia timet, allege, that a particular Grand 
Juror is in a favourable and corrupt relation to th£ 
Crown ! It is against all precedent and principle. 
The King is not known to the Country g;nd the Con- 
stitution as an interested man, or a man capable of 
being $o. What is the meaning oi favour in such ait 
objection ? Is it not the partiality which ^arises from 
friendship, from affinity, from connection, from cor-* 
ruption ? and should 1 not abandon and abdicate the 
character of the King, if I admitted, that it should 
be argued in a court of Justice, where the name of 
the first magistrate of this free constitution is used for 
the attainment ,of justice, that he is to answer, whe-» 
, ther he stands in a favourable or corrupt relation with 
any person whatsoever ? My Lords, there is a broad 
distinction between the crown, and a subject upon thit 
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point, and it is g. perfect mistake to apply the chal- 
lenge of favour, to the King as a personal prosecu- 
tor : no individual interest of his is concerned, and 
there is a constitutional indecorum in calling upon the 
King to answer, whether he stands in a corrupt rela- 
tion to a Juror, when he is not personally concerned. 
My Lords, it is the opinion of a mair of high autho- 
rity, much more than Mr. Serjeant Hawkins, or the 
compiler of Bacorts Abridgment, that a challenge for 
favour does not apply to the crown. Co, Lit. 156. 
No challenge for favour lies in the case of the King. 

My Lords, I might refer you to a case, which if 
there were nothing more to support it, than the 
judge who presided, I would not consider as high 
constitutional authority. I would not mention the 
name of Ch. J. Jefferies, unless he were supported 
by the authority of the greatest constitutional lawyer, 
that ever sat in a court of justice : I mean my Lord 
Holt, assisted by Treby and Rokeby, men of high 
character. I shall not mention' the case -before Jef- 
/tries, in the reign of Char. 2d. The case before 
them was in the reign of William 3d. a time in which 
constitutional jealousy was peculiarly alive, and when 
the principles of civih liberty were firmly established, 
and strenuously supported. 

Lord Holt's character does not however, depend 
upon the times in which he lived ; there was no pe- 
riod, however corrupt or degenerate, in which a con- 
stitutional opinion might not be expected from Lord 
Holt — the opinion I refer to, is strong and em- 
phatic — not volunteered by him upon an unnecessary 
occasion, but when he was anxious to let the public 
know, what the law was, and announced from the 
bench, upon a great and important occasion. The 
case is in 4 St. Tr. 631, Sir Wm. Perkins's case, 
and it applies the stronger, as being the case* not of 
a grand, but of a petit jury. In that case, a jury 
was called, to decide upon the life and inheritable 
blood of a man of rank and fpr.tune. A challenge 
w&s taken, because one of the jurors was the King's 
servant — a challenge to the favour — = — The Attorney 
General did not think proper to struggle the point* 
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but desired, that the juror might stand by, and 
that another might be called, which shews that the 
trial was conducted with constitutional temper, and 
was not to "be compared to the arbitrary proceedings 
of former times. But after a second challenge was 
taken for the same cause, ^Lord Holt said to the 
prisoner, *' The reason of these challenges is, be- 

* c „ cause these jurors are the King's servants 1 

" am to acquaint you, that it is no cause of chal- 
" lenge. But the King's counsel do not resist it, 
*\ if there* are enough beside, and I speak this, that 
" I would not have it go as a precedent, that the cause 
<c you assign is a good cause." 
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Such, my Lords, is the broad principle assigned 
by high authority, in a case that called directly for 
an opinion from the bench, expressed in the indig- 
nant language of a great constitutional judge, whose 
feelings were roused at the notion, that the king, in 
his public character of public accuser, lending his 
name for public purposes, should be made subject 
to the imputation of favour. 

My Lords, I infer from that authority, that if the 
Attorney General had not yielded to the objection 
which was made a cause of challenge in a case of high 
treason — that if he had taken another course, Lord 
Holt would not have called upon the counsel for 
the Crown to demur, and that he would not allow 
a matter to be put upon the record, which militated 
against the principles of the constitution. 

My Lords, no man is at liberty to say, what the, 
present case may turn out to be. Public rumour is 
not to be acted upon ; and the counsel on the other 
side must argue, that if their client be apprehensive of 
an indictment for the minutest trespass, 'a pick-jjocket 
he is at liberty to say, that the first magistrate in the 
state shall be called upon to answer the imputation of 
corruption. It seems to be a proceeding which vio- 
lates every principle of law, sense and constitution. 
The^King, as prosecutor, represents public justice, 
and the commonwealth and the peace of his realm 
is called the ICing's peace. To say that a juror 
stads in t favour to him, is to say that he stands in 
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favour to the cpmmbnwealth and to the public 
peace, it imputes to his political capacity what c&n 
only be true of an individual character, and is aft 
absurd as it is unconstitutional. 

1 shall give your Lordships no further trouble. What 
we argue on the part of the Crowri is reducible to two 
propositions : — irst, that no challenge lies to any 
Orand Juror ; but that the proper mode of objecting 
to him is by plea in abatement of the indictment 
which he has found. The next proposition is, that 
even if a challenge does lie to a Grand Juror, no chal- 
lenge for favour to the king lies even to a p$tit Juror, 
and a fnultojoiriort, it does not lie to a Grand Juror. 
Upon those grounds, we hope, that your Lordships 
will quash this challenge, and not call upon the Crown 
to take issue, or demur to it. 

Mr. Burrowes. My Lords, I am of counsel for the 
person tendering the challenge, and in comiflg to the 
Court this day, I did imagine that the case had stood 
over, in order that the counsel for the Crowti might 
exercise their discretion, whether they would detail*-, 
or plead. 

Mr. SonCIf OR-GENEfcAL. My Lords, I hope it is 
in your recollection, that 1 submitted to the judgment 
of the Court, whether the Crown should be put to 
answer the challenge, and that I suggested the ad T 
journment, for the purpose of conferring with the 
Attornex-General upon the subject. 

Mr. Burrowes. My Lords, I ^m not saying that- 
the counsel for the Crown intended to act differently 
from what they have done. I am merely stating my 
own impression of the matters, and expecting to have 
an issue in fact to be tried j or a demurter to be ar- 
gued. My Lords, I am now called upon to argue,— I 
know not, whether one or two questions ; whether the 
challenge should be quashed, without suffering it to go 
upon the record j or whether it be a good challenge. 
These questions are as distinct as' can be imagined; 
and it is the usual course to argue matters of Jaw, 
question after question, where the Court feels any 
difficulty ; not to argue accidentally, whether there be 
difficulty, or not. My Lords, if there be a doubt,. 
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whether the challenge should be received, I am ready 
to contend,, that ex debitojustitiie y it ought to be re- 
ceived. But I really feel some difficulty in arguing 
that question, and keeping jclear of the merits of the 
challenge. I will, however, endeavour to distinguish 
between them and only transiently touch upon the 
merits, or demerits of the challenge. 

Mr. Justice Osborne. It was put distinctly by the 
Solicitor-General, that in no case does a challenge 
lie to a Grand Juror. 

Mr. Burrowes. My Lords, so I understand, and 
it is insisted upon as a corollary, that the challenge 
must be quashed and the Crown not put to answer it. 
My Lords, I will advert, but little, if at all, to the 
merits of the challenge. My very learned and elo* 
quent friend the Solicitor -General, who. is so 
anxious to vindicate the criminal law of the land, 
seems to forget the importance of Grand Jurors. This 
is the first time in my life, in which I have heard it 
argued, that a Grand Juror is no essential part of the 
law in bringing a man to trial. My Lords, I have 
always understood and have known it repeatedly men* 
tioned, that no man can be legally tried, except m 
leases of information, unless two verdicts have passed 
upon him ; one by the Grand Jury, twelve of whom 
found the bill of indictment ; and second, the Petit 
Jury, all of whom must concur in the verdict. There- 
fore, my Lords, the main pillar of the .argument, 
founded upon the nature of the challenge is not only 
removed,. as a difficulty, but it turns round, and be* 
comes an invincible auxiliary to those who contend 
for the contrary doctrine. My Lords, it is not only 
not immaterial by whom a bill of indictment is found, 
or how it is found *, but a legal Grand Jury has always 
been considered as a necessary ingredient in a crimi- 
nal proceeding ; and the constitution requires, that a 
double verdict should pronounce a sentence of guilt 
upon the accused j--one deciding, that the charge 
should be examined, and the other determining finally 
upon its merits. This is the great boast of the con- 
stitution—without a Grand Jury our liberties may be 
endangered : both juries are necessary and equally 
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open to objection in the formation. But, my Lords, 
this is the first day in which I have heard it mentioned, 
that an accused man feels an interest jn the integrity 
of one, and a perfect indifference in the character of 
the other. My Lords, is the swearing of a Grand 
Jury ,a mere formal ceremony in which a prisoner has 
no rights, or interests? If he has not, what is the 
meaning of the common law in requiring, that they 
should be freeholders — that they should be probi fif 
legates homines omni exceptione major es, to whom the 
property, liberty, and life of the subject are confided ? 
Therefore, my Lords, it really appears to me, that 
instead of saying, that the constitutional doctrine of 
Hawkins and Hale and Bacon is no authority — 
instead o^f saying, that their positions are novel, it is 
more novel to deny the right of the prisoner to in- 
restigate the qualifications of a Juror when bringing 
the accused to trial, which I have heard, for the first 
time, this day. My Lords, there is not, in the whole 
system of our law, any subject in which constitutional 
jealousy is so prevalent, as in guarding the purity of 
juries. The subject is cautiously furnished with two 
classes of objections for the protection of his liberty — 
one arising from the character of the person so ar- 
raying the Jury, and the other from the character of 
the individuals jmpannelled; and this is the first time 
in which I have heard that those objections were con- 
fined to the Petit Jury. I say, that they apply equally 
to the Grand, as to the Petit Jury — the same prin- 
ciple pervades the whole system,— -the objections are 
equally applicable to both— the qualifications extend 
to both — they were intended to secure the independ- 
ence of both ; and it might as well be contended, that 
they do not apply to a special Jury, because they are 
applicable to all juries. My Lords, I said, that the 
law provides two modes for the purity of juries ; — the 
first gives the prisoner the advantage of attacking the 
tlie whole array, flowing from the character of the 
person making the return ; that where such a person 
stands in a character from whence partiality, or non- 
indifference (in the ancient language of the law) may 
be fairly inferred, there results necessarily a principal 
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challenge to the array ; and there it is the duty of the 
Court to decide upon the objection and qua&h the 
array, without resorting to triers further than to find 
the fact : the implied unfitness of the officer vitiates 
all the polls, and the effect is the same, as if every 
one of the array lay under the same taint. The pos- 
sibility of the sheriff lying under an imputation from 
whence such an inference arises^ is not only obvious, 
but is recognized in Trials per pais y Hawkins & Co. Lit. 
The grounds of challenge are almost undefined : — 
every thing which may be referred to triers to satisfy 
their consciences, that there is partiality in the person 
returning the Jury — it is emphatically a case for the 
triers to ascertain the fact, whether it created partiality, 
or not ; and in addition to this, there are cases of chal- 
lenge to the individuals, and the party, who might affect 
the entire array by an imputation upon the mode of 
arraying the Jury, may waive that, antf attack each 
individual, by an objection, which goes to set hint 
aside ; and every objection which would go to taint 
the pannel, if applicable to the officer, will set aside 
the poll, if it. can reach the individual ; and a man is 
not legally tried, who has not the benefit of trial by 
such a Jury, as the law takes the precaution he shall 
have, and he has not that Jury, unless he has the be- 
nefit of these legal objections as they may arise, 

But, my Lords, what is there in a criminal proceeding 
to distinguish the rights of the subject, in respect of 
challenge to juries, from his rights in civil actions 2 
Can it be the magnitude of the case, or the delicacy 
of the subject ? Is the protection to be found in cases 
of a peculiar description ? No. But it is said, that it 
arises from the charaqter of the prosecutor, whose 
great and impeccable nature is such, that it would be 
violated, if he were supposed to be corrupt or partial. 
My Lords, is not this begging the question ? Does 
not the counsel require a concession to which he is 
not entitled, in order to deprive the subject of a pri- 
vilege to which he is entitled ? , 

But, my Lords, it is said to be disrespectful and un- 
constitutional to insinuate, that the King, prosecuting 
in his public character, could stand in a partial relation 
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with a Grand Juror. What! shall sycophants be 
raised to such situations, and no objection made to 
them, without its being supposed, that it reflected 
upon the Sovereign, who lives in ignorance of the 
entire transaction, whose name is assumed as a shield 
of protection and whose feelings would revolt, if he 
were informed that such proceedings were resorted to 
for the purpose of depriving his subjects of their 
rights? The observation was unfair, 'and there is oo 
reason, in principle, for saying, 'that such a challenge 
is allowable in a civil case, but not in a criminal case* 
My Cords, why should not the objection apply to every, 
man who is impannelled by the authority of the she-* 
riff, if it be founded in fact ? But my learned friend 
has also been unfair in supposing this to be the case 
of a petty offender— a pick-pocket ! I do not wish to 
advert to cases which might be noticed ; but i* it fair, 
because there are cases of mean, low, and pitiful of- 
fences, that they should be held out to the Court as 
an argument not to decide the general question. It 
is enough to rouse the constitutional feelings of the 
Court, that such an attempt should be made, by in- 
troducing such petty offenders to induce a decision 
against a privilege of the highest valine. The doctrine 
of my learned friend, respecting pick-pockets, must 
extend to men of the highest dignity. 

My Lords, no authority has been resorted tQ by the 
other side: there has been much preliminary discus- 
sion, and arguments ab inconvenienti have been urged. 
It has been contended, that this right should not ba 
indulged, and your Lordships are asked, whether it is- 
to be tolerated, that every man, at an assises or com- 
mission of gaol delivery, may come forward tp chal- 
lenge a Grand Juror, who is to be sworn to present 
all offences ? My Lords, if we can suppose any things 
so chimerical, as a conspiracy among all the persona 
accused at an assizes to make sham points, for the 
purpose of consuming time, it would be a great griev- 
ance. But yet it is such as must be submitted to. It i$ 
admitted to be a legal privilege, and if inconvenience 
result from the exercise of such a right, it is an alloy 
attending a sterling good : if it shall be pushed to m 
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excess, stfebasbas been described (but of which ex-. 

Serience has furnished no example) a bill should be 
rought into parliament to take these privileges away, 
and thereby remove all inconveni^ncies whatsoever. 
But, my Lords, I do not see how these conse* 

3uences can arise: — Is it not extravagant to imagine, 
iat every man, to be tried at a commission of oyer 
and terminer, should stand up in court and say, be- 
cause he apprehends that an indictment will be pre- 
ferred against him, therefore he will object to the 
Grand Jury ? I do not say, that every man in such a 
situation would be received: Those not in custody, or 
not bound by recognizance to attend, may not be re- 
garded. But a man in custody, or bound b^ recog-' 
nizance to appear, is impleaded as it were by the 
Crown ; the swearing of the Grand Jury is not a mat- 
ter of indifference to him $ and being entitled to ob- 
ject, I ask your Lordships, whether it is not more likely' 
to procrastinate and impede the progress of public jus- 
tice to lie by, and after a lapse time, take advantage 
of an objection, than to urge it in limine, and have 
the opinion of the court upon it, in the first instance ? 
If all the accused perons should concur in making legal 
objections, there must be some substantial reasons for 
their doing so, and will it not expedite the course of 
proceedings to slate them in the outset, father than re- 
serve tbem for a later period, when, if they proved 
successful, they would render a second commence* 
merit of all such proceedings necessary ? Therefore, I 
conceive, that,* if your Lordships were now legislating 
upon the subject, it would be more expedient to have a 
challenge to a Grand Juror received before he is sworn, 
than after ; and when the party is put to plead to the 
indictment, which must fall, if the plea be allowed. 

My Lords, it is every where laid down, that you 
must challenge the polls, before they are sworn, and 
not after* My' learned and eloquent friend was not 
ignorant of this ; neither was he unapprized of the in-*, 
ference to be derived from it : And, therefore, he con- 
tended, that no challenge lies to a Grand Juror at all, 
but if the accused has an objection, he must plead it 
in abatement of the indictment ; and it is asked, if 
there be a right to challenge when the Grand Juror 
comes to be sworn, bow account for the hardships im- 
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posed upon .persons accused, whb life Hot present in' 
court, when the Grajid Jury is sworn, and' know no- 
thing of their being sworn? My Lords, J answer, 
that if such persons do not attend, they waive tfceir 
right. The maxim is,, u Vigilmtibus S npn 'dormi- 
eniibus servit lex ; and is it not a, strange argument^ 
tlhat because the necessary modes of proceeding ren- 
der it difficult to know, h6w x in some instances, par- 
ties can challenge Grand Juries therefore they slial( 
lie deprived of it in every instance? fs it not styrangj^ 
to say. that because there cannot be unlimited pro- 
tection there shall be no protection at all ? Mr. Soli* 
crroR General foresaw the justice of the criterion, 
to whjph I put it, b$cai)se he avowed a doctrine, 
from which it would follow, that if' twenty-three scul* 
lions'from the king's kitchen were arranged upon the 
Jury, no marr would have a right to challenge tjiem^ 
and he, with triumph avowed a proposition which, 
calls upon the. court, to reject the present; challenge,, 
Illy Lords, I m^re th,an countervail it, by stating the 
tpotistrous cpns£(juences that would follow, that any 
twenty-three men may be put upon the Grand Jury 
without a right, qn the part qf the accused to chal- 
lenge ope of thepi ! My Cords, in Trials per Pais,) 196* 
it 19 laid, down, that a subject may challenge the polts A 
w a cape, where the Ring is a party. 

Lprd Chief Justice \ Dowses, That. is, done every 
^ay in cases, 6f ; p^tit jury. 

Mr. BimjtOWES. My Lord^, I see no distinction be- 
tween them, expept in degree; the Gr^and Jury are of 
an higher order, but they squally pass upon the life and 
riberty of thet subject. Alt who are instrumental in 
trying him should be. omni excepfione major es. If a 
map jpajmqt be hanged without the verdict of a fie tit 
Jury against him, he capnqt go before that petit jury 
without an indictment fouod by the Grand Jury, and 
'therefore all the men concerned, whether at' the head 
or tail of the proceeding, should be omni exception? 
majgres, Mv Lord&, we rely upon the authority 6f 
Hawkins ancf Bacon , and I do not find, that any thing 
has been urgtad on the other side, b^ z,fjLictum of Holt, 
a,nd that witji reference to a particular mode of chal- 
lenge, which does not apply to the present case. 

The ^Solicitor General argued,, that all objec- 
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lions t© Grand Jurors originated in..the statute l 1 JEErm 
*• c. 9. 

Mr. Justice Daly*, In 3 Inst. Lord Coke says that .this 
statute was in a. great measure declaratory of the law* 

Mr. Burrowes. But, nay Lords, it was argued) 
\ if the statute created the objection. 

Lord Chief Justice Downesi If we put the tw* 
sections of Hawkins together, there is something very 
difficult to be reconciled and looks as if be himself 
were doubtful upon the subject* In the 1 6th section, 
be says. " Also it seems, that any one who is under 
" prosecution for any crime whatsoever, may. by the 
" common law, before he is indicted^ challenge any 
" of the persons returned on the Grand Jury." The 
authority referred to by him is the Year Book, 1 i H. 4* 
c. 41. where it was after indictment found and a plea 
£led. Afterwards in the 18th section, be says* " It is 
" resolved in the Year Book of 11 Hen. 4. by the ad- 
" vice of all the Justices, that one outlawed on aa in- 
" 'djctment of felony, may plead in avoidance of it, 
* that one of the indictors was outlawed for felony, 
" &c." Now, if a party can take an objection in a 
subsequent stage of a cause, can he also take it at a 
prior one ? and is there not much fdrce in the reason-* 
ing, that where the objection is good by pica to the 
indictment when found, he cannot avail himself of it 
in this stage ? Hawkins goes on* " But it seems to be 
" the general opinion, mat this resolution is rather 
" grounded on the statute of \\ Hen* 4. c« 9. which 
" was made in the same term in which this resolution 
'* was given, than oti the common law; because it ap. 
" pears by the very same Year Book, that when this 
" plea was first proposed, it was disallowed, from 
< ( whence, as I suppose, it is collected, that the sub-: 
" sequent resolution was founded on the authority qf 
" the said statute, which may be intended to have been 
" made after the plea was disallowed, and before the 
" subsequent resolution by which it was adjudged good. 
" Yet considering, that the said resolution was given; 
11 in the beginning of Hilary term, and that the par* 
*' liament which made the said statute was not bolden 
" before the beginning of the same term, and there* 
'f fore, it is not likely, that the said statute was sq 
" soon made ; an£ also considering that the sajd re* 
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rt solution was gtvth by the advice of ill the Judges, 
€t who seem to have been consulted about the validity 
**> of the plea aboveroentioned at the common law, anil 
" takes no manner of notice of any statute, but only 
" of the law in general, it may deserve a question, 
" whether such plefr be not good at the common law." 
Now, if this be a good plea at common law, does not 
that furnish an argument as to- the period of time, 
When the objection is to be taken, that is after the in* 
dictment, and by pleading in avoidance of it ? 

Mr. Burrowes; My Lord, it occurs to roe, that 
the statute itself strongly tends to reconcile a challenge 
with a plea; it recites, that inquests were taken of 
persons named to the justices, without due return of tbcf 
sheriff, and enacts that inquests shall be composed of 
the King's lawful liege people ; if they be otherwise, . 
an indictment found by them may be avoided ; but that 
is a distinct and different mode of relief from that to 
which he was before entitled. 

Lord Chief Justice Downbs. Suppose the statute to 
have given a new right of objection, would: it not have 
taken up the original mode and said, the party may 
challenge such a Juror ? But the construction has been 
uniform from the moment of its passing, that it adopted 
a pre-existing mode, which was by plea. 

Mr. Burrowes. My Lord, I do not apprehend that 
n*o be so* A man ;hay challenge the entire array for a 
taint of which all participate and therefore all must fall. 
But if it affect pnly one, the objection must be cod* 
fined to that individual, and does not vitiate the entire 
array. And therefore, the only question is, whether at, 
common law, the party has not a right to set aside one 
man, not thereby affecting the pannel otherwise) than 
by reducing the number so much. The statute recites 
a practice which had prevailed of returning outlaws and 
others, whose qualifications were not known, and en- 
acts that indictments found by such may be avoided ; 
that can be done only by plea, which will have the 
effect of a challenge to the whole array. The statute 
is confined to the case of an indictment found, and 
therefore the remedy given to avoid it, may stand per- 
fectly distinguishable from a right existing, which is 
not taken away by a remedial, beneficial law, extend* 
ing provisions, but not abridging any. 
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Therefore, my Lords, we say, that so fair as respects 
the right of objecting to the polls, there is no distinc- 
tion between a grand and petit jory, and every reason 
and principle e'ven of convenience applies in support 
of tbe mode, which meets the prosecution in limine. 
It will not be contended, that a Grand Jury is a mere 
matter of form and ceremony, in which the subject has 
no concern; though tending to affect bis life And 
therefore, my Lords, with great respect, we rely, that 
this is a case in which ex debito justitia the party has a 
fight to challenge a man who is about to be sworn to 
present, whether a charge preferred be true or false f 
that the objection ought not to be extinguished in li- 
mtne, without the possibility of having a mpYe solemn 
decision, and that the counsel for the Crown have not 
succeeded in distinguishing between a Grand and 
Petit Jury : they were bound to establish, that no man 
can arrest tbe progress of a Grand Juror to that station, 
which may enable him to pronounce a fatal decision 
upon him* 

The Solicitor General entered into the particulars 
and form of the challenge. I had no wish to embarrass 
the case with niceties and verbal distinctions. ' There 
are many objections to Grand Jurors, which are not 
recited in the statute, and I hope it is not considered as 
a matter of indifference who are impannelled. My 
Lords, if lam to argue this case, as if it were upon a 
demurrer, I will say a few words upon it. 

Mr. Justice Day. The case has not come to that 
yet. 

Mr. Mac Nali<y. ' May it please your Lordships, I 
will take the liberty to cite a case, wniqh i believe wilt 
not appear less interesting, or less conclusive than any 
of tbose to which the attention of the Court has been 
already called. Tbe case is recent ; it occurred on tbe 
arraignment of the King against the unfortunate bro- 
thers, Henry and John Shears. On that trial, my Lord 
Carleton, then Chief Justice of the Common Pleas of 
Ireland, assisted by Crookshank justice, George 
Baron, and one of the judges now sitting on the bench, 
' delivered their opinion on the very point before the 
court. Lord Holt's tiame has been mentioned, but 
neither Lord Holt, or any other judge that England 
can boast, held a character more respectable for jftdi- 
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eM knowledge than Lord CaMjbton, {a the cue 1 
•Katie to, the grand inquest we*e sworn, and the prison? 
ers on being arraigned presented a plea in abatement pf 
the indictment. The plea was to this eifect, — tha>t a 
person named Dtcluzeau y was an alien, a Frenchman 
born, and incompetent to serve the office of a Grand 
Juror » On this plea being tendered* the Chief Justice, 
after conferring with bis brethern said,?—" this piea* 
u which is a plea in abatement, is pat in as a substi- 
" tote for a challenge, tbe party not being present at 
*' dare sweating of the Grand Jury * if he bad b$en fire* ' 
** sent and had taken is challenge, the subject matter 
u of thai challenge must have been instantly inquired 
u into" Is not this an opinion in point? I read U 
from Mr* Ridgeway's Report. *9. . . 

My Lords, I 'have another and a serious remark to 
make to the court. There is a statute, the 4&, of thcj 
King-, the Police act, and I advise Mr. Sheriff to at- 
tend to that statute in, future, when he summonses 
Grand Jurors. Attention to that statute will, probably 
set at rest the question raised upon the propriety, upon 
the legality of potting police magistrates upon the pan- 
ifd of the grand inqufest. From the enactment of, tbi» 
statute, it appears how those justice* ale, nominated. 
It also appears that one divisional iustice shall attend at 
eafcb office every day, froih ten in the. morning until 
eight in the evening, and at auch other times and pJac.es; 
as shall be found necessary \ and two. justices shall at-* 
tend together from eleven in the forego** until three in 
the afternoon, and the barrister shall attend at all hour* 
though not bis tarn or doty, when bis f>fe*seace is ne- 
efcsaar^ These magistrates are always to be within, 
call. How are they to be within oaU if confined on. 
Grand Juries, if locked up in a jafy-rooto ? I venture 
to assert, that these police .justices are by virtue of the 
aet of parliament which I have referred to, and which 
institutes them, incompetent to act as Grand Jurors?, 
and for this very gdod reason, chat they are required 
imperatively* by the act* to sit in their offices from ten 
m the rbotnmg until three in the afternoon — tfyeir duties 
are not to be executed, in a jury-feem^ or jury-box r 
bot in their respective offices ^and at their deste. Tho 
act ties them up-. 
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TLprd Chief .fystice Downs*. Shew me th* report* 
ftfr. Ma£ Na^ly.' ' Here it is my lord. 

~&Aicf Justice. J Go on, 

'Mr. M'hally. 5 , F was about shewing your Lord* 
•hips that from a fair fcxplanatioft of the police act, 
the intention of the legislature, the duties of office, 
aod the restriction pqt on the justices, which that act 
instituted, they are not eligible to be sworn oji the. 
grand itiquest. Iq addition, I beg leave to observe, • 
that so astute has parliament been in coercing those 
justices from interfering in . any matter of law what- 
ever, that they 'are not only rendered incapable of 
sitting in parliament, but barristers, while in office, 
are prohibited from practising in their profession if* 
court; from drawing deeds or pleadings in law or 
equity ; pr even giving an opinion under » very heavy 
penalty— and it is f^ir to say, that the legislature ha* 
put no trust in them; but what the act specially potato 
out. ' This shews that the law look* upon them with 
a jealous eye; an<fc the spirit of the* law points out 
the incapacity of the lay magistrate as -strongly as th* 
letter of the law points twily to the ineligibiHty of 
the professional magistrates. Yet, my lords, though 
the intent of the statute is as I have described, I see- 
seven justices of police ranged in tbe grand jury box, 
as good men arid true— there they stand all in a row, 
alderman Hone at their head, down to " though last 
not least in love," major Sirr. Let me ask, are these 
gentlemerr suited for legal inquiries* between the King 
apd the subject, where they are to be sworn to pre- 
sent, without favour or affection i If they have not 
favour to the crown, have thejr favour to themselves i 
My lords, what is the station of a. grand jury ? I im- 
bibed strong ideas on this great and legal subjeet not 
long since from a learned judge orr the bench, Mr* 
Justice Day. His lordship's words were these — iS the 
grand jury is a bulwark raised by the constitution, be- 
tween the accuser and the accused." Let me»ask 
this, if a grand jfaror is a cpnstitutional guardian of 
our rights and liberties, should he not be as indepen- 
dent of the influence of the crown as a judge ? I need 
not enquire now why judges were made independent, 
but I wish 'in heaven they are so. Why should a 
juror's free will be shackled by apprehensions of giving 
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displeasure to the government ? And why should the 
fear of being dismissed from office be held suspended 
over bis head ? With grand jurors so circumstanced— 
so trembling under the apprehension of being punished, 
by such a visitation as George Lidwell was, for a con* 
scieritious discharge of his duty, the liberty of the 
subject must lose all security and be put into jeopardy* 
That gentleman, your lordships know, was deprived 
of the commission of the peace for attending a catho* 
lie meeting, and avowing his friendly sentiments to 
the Catholic body. 

Lord Chief Justice. Mr, M'Nally that charge 
should be made in the presence of the person who is 
responsible. 

Mr. M'Nally. True my lords — I feel I am irre- ! 
gular— but when the heart and the understanding are , 
hurried on by the same impulse, there is a liability to 
error — I meant only to illustrate— I was endeavouring 
to shew that the grand jury in such a case as the pre- 
sent, should be as free as possible from the operation . 
of influence or controul of power. I do not consider 
these* worthy metropolitan magistrates, now in the 
grand jury box, as they iqust nave been considered , 
merely fac Mum men — but I consider their worships 
as ti toiums, who may be turned round and round by 
those who appoint them, and turn up or turn down, 
just as their spinner please— men whb will turn ?ny ; 
way rather than turn out. As mere appointees of the 
crown, they are so plainly submissive to its influence, \ 
order and control, that I must hope your lordships 
will be of opinion that aldermau Hone is not possessed 
of that independence, that freedom, which is essen- 
tial to render him eligible to sit as a ^rand juror, in a 
cause between the crown and the subject on a crimi- 
nal prosecution by indictment 

Mr. Goold rose to argue in favour of the chal- 
lenge ; but the Court said, they would no( jiear more 
than two counsel for the defendant, to the &ame point. 

Mr. Justice Osjsorne. In this case, as there is 
some shade of difference between the opinion .of one 
of the Judges of the Court, and the rest, although 
the result of his opinion is adverse to the challenge*, 
but upon a distinct ground, I will proceed to state my 
opinion, which I will give briefly, upt wishing to delay 
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(he public tim^. Unquestionably, in looking through 
the books, which treat of the subject ofjuries, from 
the first to the last, we are led into difficulties from 
the confused manner in. which the subject is taken up 
by them all— -there is seldom a distinction made, be* 
tween grand and petit jurors ; between criminal and 
civil causes: they are confusedly mentioned in all the 
books. , But this, we do not find in any book, or in 
the experience of any professional man, that a chal- 
lenge lies to a grand juror, when he comes to be 
sworn. I would pay very little respect indeed to the 
principles which . influence the administration of the 
criminal law in general, if I held that such a right of 
challenge existed, but that there was no form or mode 
established in practice, by which the subject could 
avail himself of it. That would be monstrous. We 
know, that the constant practice upon circuit is, to 
call upon the grand jury, in the absence, and neces* 
sarily in the absence, of the parties to be tried. I 
concur entirely with the counsel for the defendant, 
that the disqualifications of grand jurors and petit 
jurors are the same ; a man must be indifferent and 
impartial, as a grand juror, as well as a petit juror. 
But from the nature of their duty, arises this essential 
difference between them, that with respect to one, 
the objection must be by challenge, which' is imme- 
didtc, and as to the other, not immediate, that is, not, 
by challenge, when the man called, as a grand juror, is 
to be sworn, but asaplea. The sacred right of the 
subject is in both cases protected. No man shall be 
tried by a disqualified person ; but the objection, on 
the ground of disqualification, is to be urged at the pro* 
per period. A party accused must avail himself of a 
challenge to a petit juror, when called to be sworn, 
but if the objection be not then made,, the time is 
lapsed, and the objection cannot be afterwards urged. 
In the case of a grand juror, the objection is to be 
relied upon, in the form of a plea. Therefore, I think 
that there does not exist, by the common law, the ri^ht 
to challenge a grand juror, which has been contended 
for, and in sp determining, I do not abridge the privU 
lege of the subject ; But I stand upon what has been 
always considered, a satisfactory proof of what the 
jopwfaaon law is-— the general practice of the courts 
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from time immemorial to the present day ; * prac- 
tice, which would be most unjust, and severe, and 
\tould tend to make many executions, murders, by re* 
presenting them to be illegal, which they must be, if: 
the party sentenced \ were deprived by the practice of 
the courts of the benefit of that challenge, which the 
l*w gave him. This practice h not liable to the cefi^ 
stirej which it must be, if it dccasTorced the mischief*, 
which has be^n supposed-: — the subject is not deprived* 
ef any advantage, which* the law give's him, and the 
rftodes of insisting uporr those advantages are ascer- 
tained— the mode of : objecting to* a petit joror ir by* 
challenge — and of objectirtg to a- grand juror, is; by 
ffiea. I am of opinion, therefore, that a challenge 
cannot be made to a grand juror, and by so determin- 
ing, the subject is not exposed' to any difficulty. It 
appears tome, that the passages in Hawkins, in tliis 
particular; are not to be relied upon, a* authority at 
all; because^ when weexatnhre the several' sections, 
or paragraphs in his book, we see, painted, as it 
were, the countenance of a man in doubt-^that part 
of his book is a discussion upon a controverted, or 
uncertain point, rather than the opinion of a juridical 
author. Perhaps, he may give the leaning of his owri 
niifrd ; but it is impossible to- consider it as' the autho- 
rity of Hawkins in favoui* of this challenge, when his 
language is contradictory and not to be reconcifed. 

Mr. Finlay. My Lords^ if it be not improper, 
vfrbilethe court ate giving judgment, 1 beg- to mention 
several authorities, independent of that taken from 
Rfr. Serjeant Haw/tins.- Fn Wdo<Fs liisU it is laid 
down, that a grand juror tfray bcr challenged by one, 
before he is indicted— and- the same isr also to be found 
in Civ. Car. ISI, 135, 147. 

• Mr; JysTicis Os*ornk. I wish you had mentioned, 
these references before, because they require to ba; 
canvassed, before they earn be acknowledged as autho- 
rities. 

Mr. Sbuejf or GemMa*. My Lords, all these 
refer to IVtthipole's case, and are founded upon it. 

* Lord Chief Justice Bownes; And there isa.query. 
in the margin of Hdwkihs, referring to these pages in 
Cra. Car. intjmatiifg a doubt, that they did. not sup* 
port the text. 
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Mf. <Zf4*toi DjrjLV , Jn this case,.* challenge has 
been taken to a gw*! juror, upon- the (ground, that he 
is a -placeman under government. The challenge is 
faa$aed upon a position in Hawkins Pi. Con where 
^3 ttjps, (( that it seems that any one who is under ;a 
"prosecution for any. arjme whatsoever, may, fay the 
"-ppjnaspn law, beforebe is indicted, challenge any of 
4C the ipeason* returned on the grand jury." As far as 
my Research has g*i\e, there is no other authority for 
that position, except Hawkins ; because Bae. Abr* 
and others, which >have been cited, are the were 
eeboes of Hawkins % in that particular, who refers to a 
eaae, which does not support the position. The 
authority of //awtfwf* , *t#nds very high, but, in the 
instance now before the court, he rfests his opinion 
upon proceedings rwbteb do not tear bim dot at ail* 
Wit/ripeUs oase, in Cro. Car. came before the. court 
upon a plea in abatement, filed by a person indicted 
tar murder, before the Coroner, staling, that the fore* 
pjanef the grand jury and fourteen others were nomi- 
nated by a f>6rsot>, who was not the returning offi* 
eer. The <partieular question there was, whether an 
indictment, or iitqaest before the Coroner came within 
the purview of the star. 1 1 Hen. 4. It was undis* 
pitted that aU. other indUtments came within the pur- 
view of it!— the only doubt was, as to the proceeding 
befote the Coroner, and it was ultimately held, that 
snob proceeding was equally within the purview of the 
act.* That is an extremely ancient statute, and I 
take it, that it introduces new objections to grand 
jurors, and creates disabilities in some particulars, 
which did not .exist at common law. I think it is fair 
to say, that if a challenge existed to a grand juror, at 
common law, that statute would have given the chaU 
kngc> as a preliminary mode, to the new causes of 
objection, instead of a plea, which must be subsequent 
to the grand jury being sworn, and indictment found. 
« The statute makes the indictment void, if found. by a 
grand juror, to whom the objection therein mentioned 
applies, and it, gives the advantage of making the ob- 
jection by pka 9 after the indictment found. It is very 
remarkable, that the stat. of Hen. 8* which seems to 
fellow up the mischief that was particularly to be re- 
medied, recites, that notwithstanding th? statute of 



Her?* 4. irregularities Were practised by sheriflk and 
bailiffs, and that the remedies previously enacted wfctei 
not sufficient. What then does it do? It gives no 
challenge, but it enacts, that the justices, notwith- 
standing any return by the sheriff, may new model it; 
and put others in the place of those returned by the 
sheriff. Here then, are two statutes, upon the same 
subject matter, giving remedies of a different kind 
from that of challenge, and taking no notice of £ re- 
medy by challenge* 

. But, it is contended, that a challenge Iks to a 
grand juror* at common law, and that the statutes al- 
ludfed to, intended to give an additional remedy ; but 
it appears' to me perfectly plain* that if a challenge 
lies to a grand juror, it must be made in the same 
form and manner, as to a petit juror. How theri 
does a challenge lie to a petit juror ? The panne lis 
called over, in the presence of the persons to be tried £ 
they are called upon, to look to their challenge*— 
to challenge the juror, as he comes to the book, 
otherwise the challenge is too late. 1 take it, that 
from this form, which is the only form to \>e, found in 
the books, or known in practice, the challenge to a 
petit juror must .be taken at a particular time, and 
cannot be taken afterwards. How, then, does it stand, 
with regard to a grand juror ? The common and uni- 
versal practice is, to swear a grand jury in . the ab- 
sence of all the persons, who may be tried at that 
sessions, at which the grand jury is -sworn. No per- 
sons are called, but the grand, jurors themselves, ahd 
Vpon the best research which I have been able tainake 
into ttiis subject, I find, that every valid objection, 
which can be made to a petit juror, may be made to 
a grand juror, but by a different mode :— the objec- 
tion to the former is by challenge~~\he objection to th* 
latter, is, by plea. : Therefore, upon the whole, I am 
of opinion, that no challenge whatever lies to a grand 
juror, and it does not appear that it ev&r wa& allowed. 
: Mr. Justice Day. I am extremely sorry that there 
should be any shade of difference in the opinion of 
the court, upon. a point of great consequence; but 
notwithstanding alt that I have heard, from the bar 
and from the bench, I cannot give up the old opinion 
that I have ever, entertained (perhaps it is erroneous, 
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bat I confess that I have entertained from my ooniing 
to the bar to the present day) that, generally speaking; 
a challenge lies to a grand juror, as well -as to a petit . 
juror. If I am in error I have the consolation to err 
in good company ; in company with Hawkins, Bacon, 
(who is Gilbert) and Lord Carleton, an enlightened, 
experienced and eminent judge, of deep research, 
and never hasty in giving a judicial opinion. These 
I Consider as powerful authorities, in support of the 
right of challenge, contended for, on behalf of the 
defendant— -and therefore, when the Solicitor Ge- 
jttKAL has not been able to cite a single authority* 
to the contrary, which the counsel for the defendant 
had a right to demand, I cannot but bend to those in 
favour of challenge. Sir Wm. Withipdfs case, Cro. 
Cur. 134, which has been adverted to, furnishes some 
illustration of the decision. Hawkins says, " it 
" seems that any one under prosecution, may, before 
« he is indicted, challenge any of the persons returned 
" on the grand jury, as being outlawed for felony, 
*' or villeins, or returned at the instance of the pro* 
" secutor, or not returned by the proper officer*" In 
Withipole^s case, the prisoner was indicted upon an in- 
quest found before the Coroner, and being arraigned. 
upon that inquest, he pleaded in abatement that two 
of the jurors were outlawed in a personal action; and 
upon reference to the twelve judges, a majority were 
of opinion,' that the 11 Hen. 4. c. 9. extended to civil 
outlawries, " for (days the book) such persons are not 
€i probi K legates homines 9 to be sworn on an inquest* 
4 < and may be challenged for that cause." Perhaps, I 
do not construe this case right, in the hurry in which 
this matter is ^disposed of, from an anxiety to save the 
public time; The jurors sworn before the Coroner 
are quasi grand jur6rs, and the verdict' pronounced by 
them is in the riature of an indictment upon which 
the party may be arraigned and tried by a petit jury ; 
then if the grand jurors impanneiled before a Coroner 
may be challenged y why may not those impannelled 
before justices of Oyer and Terminer ? It is admitted, 
that objections lay at common law, for want of free- 
hold, outlawry, villeinage, &c. Then how was the y 
subject to avail himself of those objections where they, 
or any of them happened. to occur before the statute 
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of ttm» 4.- which gives >tbe plea in p^aJfeuttftfet uflfc* 
by 'challenge i And if the sub$eet bad that privilege 
art common law, what has happened to deprive him 
of it) .Certainly not the statute of Hen. 4. ; for th^t 
is a remedial statute, not substituting the .plea in abateV 
ment after indictment, fpr -challenge before indiGtnaettt* 
l^ut auxiliary %o the defective ^oowQn law privilege 
of challenge. That .privilege was found egr$gipu«Jy 
defective in this, that the person cfiarged w,as either in 
prison, or not amenable, or jgnqrant -of any iufor»a> 
tion»p*efewed gainst him, and tb^snot b^ing preseal, 
often had not the opportunity of challenging any $£ 
the grand jury. .Now H is a leading tnagtqi that a r^r- 
wecUal law never pms an end to a former-right, bpt 
it vaidj> defect*, which ioipedejd the exercise of, th& 
right and cures them. The statute, after reciting t^at 
** inany were thiis iqdicted against the .course pf t Jm 
*' common. Jaw,'* that is, by ,pei«an8 agaifts* ^iom> 
kg al objections lay., for ^vant of opportunity to chal- 
lenge beibfe indictment, jgave. the plea in abatemeot 
after. Hm'kiws it, ijs true, doubts whether that plea 
was not competent ai $MWi V ; bju* Coke.**- 
preaaly denies tbttdoetrieg, and affirms that the ptea 
»;gMren <by the dta&ule.. 

' In the case of .aipetit jury , to bp sure, the fflftrty jhui 
but the one mode iw objecting, tfeat is, by <GaQ\\&qg*J 
for be pleads -the .geoeral issue b^fpr^ • h« is : ppt t$ jy# 
challenge-— be b*s no further £ plqa. to u*#e, afld bfcing 
warned to look to 4us .challenge^ if heUpse^ that qp* 
portunhy, he iscoududed *uppn ti?e\si>^Gt. 

The Solicitor General angu^d, >vit|i his u^al 
force -and power, against this right of cbalknge^ tf oca 
the many inooiweniences, which would result frani if^ 
and it im** he .admitted* that some inctywQnieftgty 
may follow. But we must sfcifle the sentiments, ev- 
ened by the familiar abuse qi privileges. Groat 4*qo* 
stitutiona) ^privileges ore not io be put down by ar$u* 
ments #t inrmwttiienti. We must not ar ; gue from th§ 
ttbose of the thing to the **se of it. That argumetiA 
would (SUiip the subject of some of ins most legitimate 
and acknowledged privileges ; because every judge, 
knows, how often they are abused to *h,e great *niipy- 
ance of the .court and the waste .of much f pneoiou* 
time. Far instance, where several are included ^ 






the same indictnie'ni, how often have -ire known them 
to refuse joining in their challenges, and thus several 
trials are given to a case which might be dispatched 
by one ? If, because the right rf challenge may be 
abused', it followed, that therefore it does not exkt* 
the same argument would take away the plea in abate- 
ment, which is capable of still more vexatious pro* 
traction and abuse. In truth, a challenge, in my mind # 
h less objectionable than dilatory plea ; tor the latter* 
if. allowed, vitiates not only the indictment objected 
tor, but all the past proceedings of the grand jury, and 
aU must be resumed' dt novo, to the great delay pf 
public business ; whereas a challenge to a grand juroe 
may be disposed of with the same facility of dis- 
patch, as a challenge to a petit juror. In the case m 
The Year Book) 11 Hen. 4. the Court said, the party 
Was late. What does that mean ? That be should 
have taken the objection, before the indictment tvsu 
found, which objection, so. to be taken, could have 
been only by challenge. But the plea, which wac, 
not offered till after the indictment found,, was after- 
wards- allowed ; because it Was found, upon consider- 
ation, that the statute,, which had just passed, gave 
the plea in abatement, in addition to the common. 
lfcw right. 

Another objection is, that ho instance is to be 
found in the books of a challenge to a grand. Juror.' 
Bat the answer is obvious 1 . The party interested sel., 
dom is present, and seldom therefore can challenge ; 
and though he did casually attend, the party mighty 
think if more prudent to wait the event of the bill, 
prepared against him, and if found, then to plead in. 
aWe merit. But a privilege becomes not obsolete, or 
lost by desuetude. 

Upon the whole I think, that the, privilege of chal- 
lenge is the. undeniable right of the subject in the. 
case of grand jurors, as well as petit jurors. That. 
proud bulwark of civil liberty* the grand jury, wofuki 
be defective without such privilege in the subject. 
No subject can be convicted but upon the concurrent, 
verdicts of two juries, each omni exceptions major e$. 
And yet, if the privilege of challenge beMenied, the* 
sheriff rnay impaunel a grand jury, the most objec- 
tteoabls ; of aliens, minors, eutiaws,- without freehold/ 
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£c. without any right or power of exception ; and 
then after the bill is found by a jury, many of them 
not probi et kg ales y after tbe shaft has Sown and the 
wound has been inflicted, then truly, the consola- 
tion offered is, that the party indicted, if he can af- 
ford to fee a counsel, may plead in abatement. 

But upon the other ground, which the Solicitor 
TjEneral has insisted on, against the present chal- 
lenge, I concur with him, namely, that no challenge 
for favour to the crown does lie in the mouth of any 
subject. Lord Holt, who was a great constitutional 
lawyer, denied the right of making such a challenge 
to a petit juror, even where a man was upon trial 
for his life ; a miclto fortiori, the objection cannot lie 
to a grand juror, who only accuses the prisoner and 
sends him to trial. What could 'be more revolting, or 
monstrous than to say, where the crown was not per* 
sonally, but in its political character concerned, that 
it had an interest in the accusation of innocence ? 

Upon the whole, while I admit the general right of 
the subject to challenge a grand juror, I concur with 
the Court upon this latter ground, in rejecting the 
challenge now offered. 

Lord Chief Justice Downes. This appears to me 
to be a novel attempt, and it would be attended with 
great inconvenience to receive a challenge to a grand 
juror, antecedent to an indictment found. It is the 
right of the subject to object, in all cases, as well to 
the grand juror if legally disqualified as to tbe petit 
juror. In that, we all agree, it is plain and clear-— 
the only question raised is, as to the mode, in which 
the right should be exercised— at what time should a 
party, having a valid objection to make to a grand 
juror avail himself of it? The general course of 
making any objection is upon tbe first opportunity, 
which the party has, and upon looking through the 
books, there is not a single instance to be found to 
support this challenge, and if there were, the industry 
of the gentlemen on both sides would have discovered 
it I nave taken some pains to search, and I have 
met no instance whatever of a challenge to a grand 
juror. I have looked through the State Trials, as well 
as tbe time allowed, and 1 have not found an instance 
ef such a challenge being even offered, although so 



many opportunities of taking a challenge to a, g/* n< * 
jaror must have occurred. The universal practice it 
a powerful argument, that the challenge will not lie, 
no instance being found of its having been offered. 

. The objection to such a challenge is founded upon, 
good reason. The party, who comes to urge it, mar* 
or may not be present — may, or may not be indicted ; : 
and if it were open to him to make an objection by 
challenge, because informations have been sworn 
against him, so most it, in ail cases, be open to every 
person against whom informations have been sworn, 
and if so, besides the great inconvenience it must 
create in the administration of justice, many persons 
must be precluded from availing therp selves of the 
objection afterwards ; because, the ruler of pleading 
is, that to tyke advantage of a disqualification, it 
must be alleged in the first instance, and if after- 
wards urged, it must be disallowed, because the party 
lias lost his opportunity — and if he were absent, ft waa 
his own default — he might have been present. Now, 
although we have no instance, from tne oldest books 
in the law, to those of our own time, where a chal- 
lenge has been taken to a grand juror, there are abun- 
dant instances, in which the party has availed himself 
of objections to the grand jurors, by plea i and these 
instances demonstrate the mode by .which the party it 
tp avail himself of such objections. 

It would Jbe monstrous to say, that an illegal grand 
juror should find an indictment, and that the man ac- 
cused should ha,ve no mode to avokl it. If it were a 
question unsettled) and that the accused had ho other 
mode of availing himself of the objection, save by 
challenge, there is no doubt that he must have the 
right. But if there be no instance to be found of 
a challenge for huodreds'of years, and there are abun- * 
dant instances of pleas, it cannot be doubted, that the 
latter is the only mode by whi^h a party can avail, 
himself pf an objection. 

I do not go into the nature of the present objec- 
tion. 1 rest, upon the first part of the argument— 
that is, supposing .the objection .to be valid, (upon 
which I give no opinion because it is not necessary) 
die 'party pan receive no .injury by rejecting his 
ehaJlenge, because, when he is called upon to plead, 

F 
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hf c^n m*kc the objection to the indictment in the 
mode sanctioned by universal practice. The universal 
practice then is against the challenge. What is the au- 
thority relied upon to shew, that a challenge is the only 
mode of making objections? It is a passage from 
Hawkins, which conveys no positive opinion, and is 
fallowed up by observations, shewing that he himself 
doubted upon the matter, and it is plain that the case 
be cites firom the Year Book, was the case of an objec- 
tion taken by plea, and not by challenge.' He states, 
€( ' that it seems to be the general opinion, that the reso- 
lution in the Year Book of 11. Hen. 4. is rather 
grounded on the statute of 11. Hen. 4. c. 9* which 
was made ip the same term, in which the resolution 
was given, than on the common law," — and proceeds'in 
that 18th section in the manner, which has been already 
stated* ' Now, it is worth observing, what the course 
was, which Was taken in that case, cited from the Year 
Book : there was no challenge to the Grand Juror ; but 
the objection was 'made upon the party being arraigned f 
and then be pleads, that one of the Grand Jury, who 
found the indictment Was' himself indicted of felony. 
He is told, that he is jtoo late, for that he ought to have 
challenged. If the case rested there, it would be an 
authority, so far as it went, that the objection was to 
be made, not by plea, tiiit by challenge, antecedent to 
die swearing of the' Jury. ' But the 4 case go£s pn— 
**' And the opinion of all the Judges was taken, who 
u held, that the pled was good.*' That was a deter- 
mination, that a plea was the proper mode ; that the 
first impression of the Judges in the Court was wrong; 
and that their subsequent opinion, and that of the rest 
of the Judges was in favour of the plea. ' This then is 
the authority relied upon by Hawkins ^mA at all events, 
it* remains liable to doubt, Wen in the opinion of Haw* 
iins himself, whether the plea in that case was not 
g'ood'dt common law, independent of the statute ad- 
verted *°» *°d if it were good as a plea, it seems to 
fellow that no such challenge ought to be taken, for if 
it could, the objection coming by way of pica would 
come too late, and all the other cases, in which the ob- 
jection to a Grand Juror were made by plea only, and 
riot bf challenge, are strong comments upon Hawkins 
td sfiew, tbatHy plea, and not by challenge* is th* 
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mode, in which a party is to avail himself pi an objec* 
tioii to a Grand Juror. As to what Lord CaJUEton 
said in Shear cs's case, it is enough to say, that this 
point was not made before him* the case there was on, 
tplea, and it was not in question whether a challenge 
would lie or hot. 

I do not think it necessary to go further: I say no- 
thing, at present, as to the other objection. But ( 
think, that if we received a challenge, we would allow 
a dangerous novelty, which would encumber the ad* 
fninistration of justice. It is better to proceed in. that 
course, which has been established for centuries, than 
to give way to an attempt, made for the first timet * n 
a matter, in which most manifestly for ages past, the 
instances would perhaps be almost as numerous, as 
challenges to the petit jury, if that course was legal. 
Therefore I am of opinion, that, this challenge should 
not be received. 

Challenge refused.* 

Saturday* November 9th 3 Ull. 

Mr. Johnson, on behalf of the Defendants repeated 
the application, for copies of the informations to be 
granted to them. He did not urge it as a matter of 
right j but of indulgence, and the indictments being 
found by the Grand Jury, there was less reason to re* 
fuse the motion. The statute 49. Geo. 3. gives the 
officer a fee of six shillings and eight pence, for a copy 
of an information, which recognizes the practice v of 

.#"*"» copicSf * , . , 

Mr. Burn£, on the same side, said, there was a. dis- 
tinction always made between misdemeanors and capi- 
tal cases : in the former, be considered it a matter of 
right to have a copy of the informations ; in the latter, 
it was a matter, of indulgence. 

Lord Chief Justice* This application is perfectly 
novel: — it presumes a right in the, accused person to 
search into the evidence, which is intended to be given 

* Br the 17th mod 18th Qeo. III. c 45. Ir. It is enacted, «i that &• 
" plea of the outlawry of a GrandVuror m any civil case* sfeaJHp rectlv- 
rt ed m avoidance of any act, or acts, t* fee had or done art tmj Oraod 
f" Jury whatsoever. 
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on the part of the Crown. Wo prosecutor-can be com- 
pelled tp disclose his evidence. Even the English sta- 
tute of Wit 3. which give's ther accused copies of the 
indictments In cases of high treason, expressly eiccMea 
the names of ther witnesses, . which* may be indbroeA 




iecutoifs proofs. 
Mbt?oft refused * K but copies 0f the indictments >toto* 

granted. ; ,! * : ' " * ' " '" 



i *. 
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Monday ) November,. lltJr, 18* h » \. : 

» 

Lord Chief Justice Downes. I ,think^it right to- 
take notice'of s a* cifctrmstance inelative^^o^the motion, 
which was mafle on iSWifrq^yJast^ounselforthe^rra^er- 
Stfeprs movdil^fcr copies of , tfite irrfbhnatioris $worn against 
tbeto ? Snd*a!lsd;f6r copies qftfye rndW^mentto* We 
We?e ^/opfnfon^that-'copres of thp ii^<tfmfent$ ibfJuW 




^ticeJof'foTctfi^^he^Orown to \ give up its evidence^ 
BhcffttfaV tliere ! was« legislative declaration rn tbfcsttt- 
tute of WiL 3,.* which directs copies oftho iridtctmentfe 



my recotiectton, ana upon 
4notnti| ; irlto ; tbe statute since, I find that I was rigbt. 

3utJ also find, that by stat, T. Anriq c. 2*1. the natines 
^Hie witoesseis are directed to be given.' Tftat Statute 
ii not iq 'force 'here.. I thought it right' to metotioq this : 
tftbttgfr it toafces tny manner of difference as to the 'fflte 
which we pronounced ; nor do I see any reason to 
*d4ubttbc propriety: of that rule. 



■« * 1. 
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Mr." Attorney General. My Lords, I am no 
humbly to move your Lordships, that the persons 
against whom ihdictrnents have been found, may be 
called", In ordef, that they may plead. 
' Mt;'Burne'. My Lords, we who are concerned for. 
Ifie Traversers, are anxious to facilitate the business of 
tfye Court. Messrs. Taaffe, Sheridan, Burke, 
Bre&*b^ and Scurlog, will waive their right of plead- 
ing in abatement, and are willing to abide by whatever 
a ay be your > Lordship's decision, in the case of Mr. 
Siafraur/ ' * • 

* MK Attorney General. Nothing can be faired. 
These gentlemen will, of eourse, plead the general 
ftsu*, With liberty to withdraw that plea,, should the 
^Bbtitt decide against the Crown ; which liberty I un- 
dertake they shall have* 

; t% Lord Chief Justice. Are all the Defendants in 
"'Court?" 

The Cleric of the Crown called oyer their names, 
' 4 an.d they appeared. 

Ks . Lord Chief Justice. Gentlemen-, with respect to all 
•except Mr. Kirwafi; you will plead the general issue. 
'But if the Court will allow Mr. KirmrCs plea, you shall 

bt permitted to withdraw your traverse, and avail 

yourselves of the decision of the Court in his favour. 
This arrangement was assented to on both sides, and 

Messrs.' Taaffe, Sheridan, Burke, JSreen, and Scurlog 

traversed the indictments. 

• An abstract of the indictment against Mr. Kirwar% 
; was read. 

• It stated, that on the 9th of Judy, 1811, an assem- 
bly was held in Fishamble-street, By persons intending 
*t</prOcure the appointment of a committee, of persons 
' jri^feHfrfg to exercise tbe : Roman Catholic religion, to 

txerCTse an authority tofepresent the Roman Catholic 
'inhabitants, under pretence of causrirfg' petitions to 

 Pkritemertt, foj the repeal of laws existing against 
'.thetifj and 4 ;tftat ThwnmJ&irwan, intending to assist in 
' fornrfncpfieH cpmnrittee, on the 31st of July, 1811, at 

lyfflfojr-street; did assemble with others, for the purpose 
*tf appoinifiri^ fi>e/ persons to* act as representatives of 
the parish* of St. Mary* ; that Edward Sheridan, M. D. 
was elected, and that Thomas Kirwan voted in said 
appointment, contrary to fc the form of the statute, &c. 
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Mr. North. My Lords, in tin* case, Mr. Kiryoan 
tenders to the Court, three several pleas. The first i», 
that several of the persons composing the Grand Jury, 
hold offices under tne Crown, removeabie at pleasure* 
'The second is, that several of the Grand Jury are not 
seized of estates of freehold. And the third is, the 
general issue, Not Guilty. 

Mr. Attorney General. Let the Clerk of the 
Crown read the pleas. 

They were as follow : — 

" AND now at this day, -that is to say, on the 
+* eleventh day of November, in the fifty-second year of 
« the reign of our Lord the King, comes the wjk 
" Thomas Kirwan % in his proper person, and having 
" heard the same indictment read, prays judgment 
** thereof, and that the same may be quashed, because* 
" protesting that he is not guilty of the supposed of- 
*' fences in the said indictment specified, or any of 
" them, the said Thomas Kirwan saith, that the said 
« 4 Nathaniel Hone, saijl Frederick Darley 9 s$id Sir 
44 William S tamer % Baronet, said Abraham Brgdlcy 
** King 9 said William Lindsay f , and said James Blacker 9 
" six of the jurors aforesaid, by whom the said bill of 
u indictment was found a true bill, at the time of their 
44 and each of their being sworn as aforesaid, upon the 
" Grand Inquest aforesaid, and also at the time of (heir 
44 finding said bill, held and exercised, severally, and 
" respectively, offices of great emolument, under our 
u Sovereign Lord the King, to wit, the offices of Di- 
44 visional Justices within the Police district in Dublin. 
" Metropolis, under and by virtue of a certain act of 
44 Parliament, entitled an Act for the more Effectual 
'* Administration of the Office of a Justice of the 
44 Peace, and for the more Effectual Prevention of Fe- 
44 lonies within the District of Dublin Metropolis, from 
44 which said offices, the said Nathaniel Hone t said 
44 Frederick Darley, said Sir William Stamer, Baronet, 
44 said Abraham Bradley King, said William Lindsay, 
44 and said James Blacker^ were removeabie at the will 
" and pleasure of our Sovereign Lord the King, aqd 
44 this he is ready to verify,. wherefore he prays judg. 
44 ment of the said indictment, and that the same mmj 
41 fet quashed 
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a And For further plea in this behalf, the said Thomas, 
u protesting as be hath above protested, saith that be 
" said Sir William Starrier, Baronet, at the time of hit 
u being sworn upon the Grand Inquest aforesaid, arid. 
" also at the time of fining the said bill, was not* 
" seized cf any estate jof freehold in the said county 
" of the city of Dulllin, and also that the said William 
* € Cope> at the time of his being sworn on the Grand 
u Inquest aforesaid, and also at the time of finding the 
" said Bill, was not seized of any .estate of freehold iti 
" the said county of the city of Dublin, and also that 
€€ the said Janus Blacktr y at the time of his being 
" sworn upon the Grand Inquest aforesaid, and also at 
" the time of finding the said Bill, was not seized of 
" any estate of freehold in the said county of the city 
*' of Dublin, and this he is ready to verify ; wherefore 
" he prays judgment of the said indictment, and that 
i* the same may be quashed. 

" And for further plea in this behalf, the said Tho* 
" mas saith, he is not guilty of the premises wherewith 
" he is by the said indictment charged, and of this be 
" puts himself upou the country and soforth.** 

Mr. Attorney General. My Lords, I do not 
mean to take any advantage of an informality in the 
mode of pleading on the part of the Traverser, It is 
not regular to plead two distinct pleas in abatement ; 
though I admit, that in one plea several- matters might 
be introduced. My Lords, t conceive, that the matter 
of the first plea has been ruled already by the Court, 
upon the question of the challenge ; but I am ready to 
Have it discussed again in the present form ; I demuFto 
both the pleas in abatement. 

1 'Mr. Justice Daly. Do you demur to the plea for 
want of freehold ? because then you admit the want of it* 

Mr.' Attorney General. My Lord, I do. 

• The. third plea is not regularly pleadable, at the same time, with the 
first and second, tor if these were allowed, the judgment of the Court 
would he to quash the indictment, without calling upon the defendant fur- 
ther, and if they were disallowed, then the judgment is, that the Defend- 
ant shall answer over to the charge. 

' There was also an affidavit, of the defendant annexed, stating, that the 
ires and second plea weie true in suhstaace. Such affidavit was held to be 
unnecessary. Skeare? case. 16. 



r 



48 ' 

The Traverser joined in demurrer* 
. Mr. Attorney General. My Lord*, I am to jw*p~ 
port the demurrer ; not having been well for softie time - f 
I would prefer, with your Lordship's permission, to 
proceed now, rather than reserve myself far the reply, 
to the arguments on the, other side. If the argument 
should* extend to any length, it, perhaps, might be at 
a late hour, when I should be called upon to perform' 
that duty, and by that time, I might be utterly unable* 
to perform it; 1 shall therefore leave it to some of my 
brethren. 

My Lords, I beg leave, by way of preliminary ob* 
servatioft, to state, that as the course, in which the 
Traversers have been advised to proceed, is calcu- 
lated to convey an insinuation (I am sure it is not in- 
tended to be suggested by the counsel, who are con* 
ducting this case) that the return of this Grand Jury 
bas been in any other than the ordinary way ; and may 
impress the public mind, that any improper practices 
have been resorted to with regard to the retarn of that 
Grand Jury ; it is a justice due to the government of 
the country ; it is a justice due to myself, who *m 
responsible for the conduct of these prosecutions — 
k is a justice due to the sheriffs, by whom the jury 
has been returned, to say, in the most unequivocal' 
aianndr, that it is gross and unfounded. Indeed, I 
might appeal to the Counsel, who are conducting 
the case of the Traversers, whether they do not' hold 
me incapable of countenancing any improper prac- 
tice whatever. 

Mr. Br/RNE. We do indeed hold you to be utterly 
incapable. 

Mr. Justice Day. I have had a pretty long ex- 
perience, and I can bear witness, thai the present 
Grand Jury is composed of much the same persons, 
as I hear called every term. 

Mr. Bvbrowes. My Lords, I trust, it is unneces- 
sary for us, who are Counsel for the Traversers, jto 
disavow, seriatim^ all intention qf insinuating . any 
thing disreputable to the candour and h<moqr of the 
Attorney General. , * 
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Mf, Attorney General. My Lords, it h right 
in these times/ to gdard the* public taind against 
abate;' which is attempted by too many. 
' My Lords* \ve ; w*ho are concerned for the crown, 
ct^ider these plefcs; as dilatory :—*the traverse* is en* 
tilted by law to plead tbeol, and I woold be the laM 
person to 'deny him 'the benefit of the law : — therefore, 
we will considerthe plea*, coolly and dispassionately, 
upon their merit*. The traverser has pleaded double 
matter* in abatement <>f* the indictment. The first is, 
in fact, a challenge of a grand juror, for favour; and 
the fceeon4 is, that some of the*' grand juror*, named 
in the plea, haVe not any estate of freehold in the - 
county for which they are returned: I am not dis- 
posed to do' more, as to the first; than refer your 
Lordships to the' arguments, which were so eloquently ' 
and forcibly urged by the Solicitor General, upon 
a former ( day, upon which the court decided. 

Mr; BufcRowEi. 1 expressly waived arguing that 
question, as it did notarise; 

Mr. JwmeB'OsfeGKine. I think, Mr. BurrowiIs, 
you were stopped in that part of your argument. 

M*V Justice . DaJ±y/ The - opinion of my Lord' 
Chief Justice, of Junes Osborhe and myself was; 
thttf ibe objection could hot be taken 1 advantage of by 
way of challenge. 

Mr. ArmiiNEY General. My Lords, 1 consider it 
sot But in deciding that qae$tion, we consider it, 
a* taken for granted, that the objection will not lie at 
all. 

Mr. Jumice Day. I was the only judge, who held 
that it did not lie at all. 

M£ Attorney General. My Lord; so I under- 
stood, and I take it, that nd such objection lies in 
point of* law. v The' authority of Lord Holt is deci- 
sive, that no such challenge lay to a petit juror, and 
afoHioriy\t. could not exist in the case of a grand 
juror. With that authority, and the arguments al- 
ready advanced,' I ahall content myself as to the plea. 
If > any thing further be ' nefeess&fy, in consequence of 
what may beuaid <6ri the other side, it wiH receive an 
answer from such of my brethren as -will sptbkon the 
tame* side. 
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ttfy Lords, with respect to the other plea— the 
want of freehold — haying had some apprehension, 
from the former course of procecdingi that the tro* 
verser might be induced to plead in abatement, in 
delay of the trial of the merits, I did with consider- 
able pains and attention look into the authorities, and 
have fully satisfied my. mind upon the subject ; and if 
I, shall be successful in communicating to your Lord* 
ships the result of my investigation, I am clear, you 
will also determine that the matter of this other plea 
is not maintainable in abatement of the indictment* 
Your Lordships will please to recollect, that the 

~ question, now before the court, is, " Whether in 
*• counties of corporate cities, or corporate towns, the 
" want of freehold is a good cause of challenge' even 
" to a petit juror. " — And if it be not, either by the 
common law, or by any statute, a cause of challenge 
to a petit juror in counties of corporate cities or towns, . 
a fortiori, it is no cause of challenge, or plea in 
abatement, as against a grand juror. 

My Lords, I am ready to concede, upon the. dictum 
of Lord Hale, where he is speaking distinctly ef coun- 
ties at large, that in counties at large, it is necessary 
at common law, that the jurors should have freeholds. 
I admit the dictum, of Hale is express to that effect. 
It is extremely material, upon a question of this kind, 
to advert to .the writ, by which, originally at common 
law and since, grand jurors have been summoned to 
attend. The only qualification specified in the writ, . 
ascertaining who — and of what quality and condition 
of rand jurors are to be, is that they should be probi X 
It gaits homines ; and I am ready to allow, as I be- 
lieve it has been admitted in Sir Tho- Raym. in 
BlootFs case, that libtri and probi are to be consi- 
dered as synonimbus. Therefore, I will talje it 
most advantageously for the traverser. There, is 
nothing said in the writ of frank-tenement or free- 
hold, but* probi, aut liberi X legates homines. The 
argument which I mean to found upon the writ (and 
that is going to the foundation) is, that by the com* 
inon law, the qualification of a grand juror or a petit 

- juror was not dependaut upon his property, or the 
value of it, but upon his condition and quality in the 
state — namely, that he shpuld be, what the law 
called— a freeman-— not a villeiivor outlaw — but a 
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freeman. la counties at large, the condition of a 
freeman was ascertained by bis tenure. If be beld 
lands or tenemental,, be held in all — or almost all- 
cases, by tenure of freehold; for in those ancient 
times, tenures for years were unknown to tbe law ; 
and holding by tenure of freehold, be was, in right 
of that tenure, a liber homo. There was no limita- 
tion' as to the amount in value; he was a freeman, 
though the outgoings of the frank-tenement ex- 
ceeded its income ; his condition was free, and he 
was proper to be returned as a juror. 

In illustration of this, I beg to call your Lord- 
ships' attention to the first statutes, which were 
enacted with regard to the qualification of jurors. 
They throw considerable light upon the subject. 
The first is the stat. of JVestm. 2. 13 £d. k c. 38 ; 
And the next is the 21 Ed. 1. c. 1. " De iis qui po^ 
" ncndi sunt in Assisis" These statutes were enacted 
.—not for the purpose of ascertaining the qualifica^ 
tions of sums with regard to property or with a view 
to those who were to be tried by them, but to re* 
lieve jurors from tbe oppressions, which they suffered 
from the conduct of sheriffs; and your Lordships 
will find, that the hardships which they suffered from 
the misconduct of sheriffs, consisted in the sheriffs 
returning old and decrepid persons — returning per- 
sons actually paupers — oppressing tbe poor and fa- 
vouring the rich— returning persons to extort money 
who were not resident in the county. The first sta- 
tute , recites, *' Forasmuch also, as sheriffs, hun- 
" dredors, and bailifls of liberties haye used to grieve 
** those which be in subjection unto them, putting in 
assizes and juries men diseased and decrepit, and 
and having continual or sudden diseases and men 
" also, that dwelled not in the county at the time of 
" qf tbe summons ; and summon also an unreason- 
**■ able multitude of jurors for to extort money fronj 
" some of them for letting them go in peace, and so 
" the assizes and juries pass many times by poor men 

* and the rich men abide at home by reason of their 

* bribes. It is prdain^d, that from henceforth, in 
*' ppe assize, no more shall be summoned t'hui four 









u and twenty, and old men above three score -and 
" ten years, being continually sick, and being #is- 
" eased at die time of the summons, or not dwelling 
in th?t county, shall not be put in juries of petit 
assizes — nor shall any be put in assizes or juries, 
€t though they ought to be taken in -their own shire, 
u that rjfiay dispend less than twenty shillings yearly. 
'' And if such assizes and juries be taken out of the 
** shire, none shall pass in them, but such as may 
u dispend forty shillings yearly at least, except such 
u as be witnesses in deeds, or other witnesses, whose 
"presence is necessary, so that they be able to tra- 
u vel. Neither shall this statute extend to great as- 
M sizes, in which it behoveth many times knights to 
" pass not resident in die country, for the scarcity of 
<< knights, so that they have land in the shire; and if 
" the sheriff or his under sheriffs, or baiHffs of liber- 
u ties offend in any point of this statute, and there- 
" upon be convict, damages shaH be awarded to the 
4t parties grieved, and they dhalj nevertheless be 
"amerced to the king, and justices assigned to take 
** assizes, when theycome into the shire, dhall have 
" power to hear the plaints of all complainants, as to 
" the articles contained in this statute, and to minis- 
u ter justice in form aforesaid."* 

My Lords, I have read the entire of the statute ; 
it recites the mischiefs which had existed, and enacts 
the remedy, that jurors shall have tenements of the 
yearly value of twenty shillings, thereby putting a 
value, for the first time, upon the tenure, If taken 
out of the shire, that is, if taken to Westminster 
upon trials at bar, &c. the tenure must be of the 
value of forty shillings. 

Then, niy Lords, couieV the sfcat. 21 Ed. 1. stat. 
which is remarkable in another respect, &at will be 
deserving attention. It is commonly called the sta- 
tute <* Ue its quiponendi sunt in sssisis" It is made 
in pari materia with the former, not wi& a View to 
the parties, who ?re to be tried by the jury, but for 
.the ease of the jurors themselves w1k> were oppressed 
by the misconduct of sheriffs. « forasmuch as our 
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c< Lord $he King by the continual and grievous com 
".plaint of his, inferior people, doth perceive that 
** jiiivers persons, being of least ability of hjs realm, 
€i ace many times intolerably troubled by sheriffs, and 
"their bailiffs, bailiffs of liberties which inlpaanel 
€t them to the recognizances of assizes, . juries* in- 
" quests and attaints, triable out of the shires, where 
u they be dwelling; and do spare the rich peoplfe 
" and such as be more able, by whom the truth of 
u the matter might be "better known, whereby great 
" expences and trouble doth daily manifestly ensue 
€t to the impoverishment and other disheriting of 
,c many. Our said Lord the King, providing for 
w the indemnity of his people, and desiring to set 
u convenient remedy in the premisses For the. public 
"-weal of his realm, in his Parliament holden, &c. 
<( hath ordained in this behalf, that no sheriff, &c. 
"shall from henceforth put hi any recognisance 
u abovesaid, that shall pass out of their proper <;oun- 
*' ties, any of their bailiffs, except he have lands and 
tt tenements to the yearly value of an hundred shil- 
u lings at the least. And the King intendeth not by 
* c this statute to restrain the last statute of Westmin- 
ster, wherein mention is made of recognisers to be 
put in juries and assizes, but of such only as ought 
to pass in assises, juries and recognisances, triable 
out of their proper counties; so that within the 
county before justices of our said Lord the King, 
" or otjier ministers assigned to the taking of any such 
** ipquests, juries, or other recognisances, none shall 
* he impanelled, except he have lands or tenements 
g< to the yearly value of forty shillings ; and likewise 
a saving, that before justices errant, that hold com- 
M mon pleas in their circuit* and also in cities, bo- 
** roughs and t)ther market towns, where fecogni- 
" sances, assises and juries or inquests do pass upon 
"** any matter touching the said cities, boroughs and 
u other towns, it shall be done like as hath been ac- 
M customed in times passed.*' Recognising in this 
very ancient statute, that there were certain laws and 
usages, applicable to cities and towns corporate, 
which were not applicable to counties at large, and 
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where a reformation with respect to juries irt counties 
|s provided for, there is a saving, retaining and pre- 
serving the former usages in corporate towns. When 
your Lordships come to hear what I shall subse- 
quently offer, it will go strongly to shew, that there 
is one law with regard to counties at large, and ano- 
ther, founded upon reason and necessity, with re* 
gard to cities and corporate towns. 

My Lords, these statutes, respecting the qualificat- 
ion of freehold, requiring twenty shillings in one 
case and forty shillings in another, are utterly imma- 
terial in the point of view, in which we are now con- 
sidering .the subject, that is, las to challenge ; for it 
is laid down by Lord Coke, in his commentary upon 
the stat of JVestm. 2d in his 2 Inst. 448, that if any 
persons be returned contrary to the purview of this 
statute, he cannot be challenged, neither can the 
party aggrieved allege the matter for his discharge, 
but he must take his remedy by action against the 
sheriff. So that after the passing of these statutes, 
/the subject stood, as to the matter and right of chal- 
lenge, precisely as it did at common law : and the 
iPnly challenge which lay at common law, was, that 
jthe juror was not a liber homo, that is, that in coun- 
ties at large, he had not such a tenure, as constituted 
fiirap a liber homo ; but no value was necessary— he 
ipijght be a pauper ; but if his condition were free, he 
was qualified to be a juror; and down to this period, 
ho vfikie is annexed to the freehold. 

My Lords, this may be the proper time to draw 
your attention, to the case of cities and towns corpo- 
rate, hi which the drown of England had from time 
to time, antecedent even to the reign of Edward 1. 
established corporate bodies, for the promotion of 
trade; gave them jurisdictions, exemptions and pri- 
vileges, waking them counties in themselves; and in 
many of these corporations, if a frank tenement 
were a necessary qualification for a juror, there must 
be an absolute failure of justice : for there were not 
numbers sufficient to compose a jury, who had free- 
holds in lands and tenements* But the corporators 
were mi&e freemen by the King's charter, and being 
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made such, they were, give me leave to say, to all in* 
tents and purposes, within the principle and exigency 
of the writ, which went to the sheriff at common law, 
directing him to return liberos K legates homines. If 
tbey were made free, upon what principle could the 
sheriff refuse to return them as freemen ? The merri- 
bers of the corporation were created such by the char* 
ter of the Crown ; they were acknowledged as such by 
the legislature in the stat. 21. Edw. 1 . which recognized' 
the case of corporations, in which different laws and 
usages prevailed from those in counties ; because the 
criterion of a man's being free, in a county, was his 
frank tenement, by which he was a fiber homo, and 
the criterion in a town was his being a freeman by char- 
ter, and therefore equally within the meaning of the des- 
cription, liber homo. The Crown thought fit to make 
men free by charter. The power of raising and enlarging 
the condition of the subject, is an acknowledged prerog- 
ative of the Crown* And therefore, my Lords, it appears 
tome, considering the true principle and meaning of the 
writ at common law, by which the sheriff is commanded 
to return jurors, that the exigency of it is fulfilled by a 
return of freeholders in counties and freemen in cities ; 
they equally apswer the description of liberi homines — 
one by, tenure and the other by grant :— the value was 
nothing in either case. This, my Lords, will go a great 
length indeed to prejudge the question, that is, why it 
w*s, that a frank tenement was not a necessaf y crite- 
rion to Qualify a juror in a town ; although from the 
authority of Lord Hale, I concede, that it was neces- 
sary in counties. 

My Lords,' if you consider, in addition to this, the 
necessity of the case; that in towns there must be a 
failure of justice, if frank tenements were necessary, it 
'is an irresistible argument to prove, that from time im- 
memorial, the objection for want of freehold could be 
no cause of challenge. The King, no doubt, frequently 
gave lands to the body he incorporated. But such lands 
formed the estate of the corporation, to whom it was 

? [ranted as an aggregate body ; but the freemen, who 
ived" within the precincts of the town, and who ivere 
to try causes within the limits of their jurisdiction, 
had no freehold in the lands ; they derived a share of 
the profits, or, some of them might become farmers of 



OP : 

the estate,; but iq that case they did not bold ax. fraut^ 
tettautv*-but as;teoant& at will, or bailiffs of .the corn - 
poratiionv, and therefore, if there. were not this: distinc- 
tion between cities and. counties at large, there musfct 
have bean a total failure of justice in the former. 

The first statute,, which jour Lordships will find. in* 
tries,* statute bopk, which, impend a qualification, of 
value .upoa jurors, with reference to the parties,: whose 
causes arp.to be- trjedy and.not^ as^iatne. former star. • 
\\#m % wi*b refe^eiBce ,to the jurors themselves*, is. the 2%; • 
Heau 5.; stat* 2. c. 3, which rehires a qualification, in ,. 
▼aloe, of. the tenement, and :coonn£s itself to three cases,, 
orrly* to wb'rch^we. beg, lea^e.to, direct your. attention.,, 
Co,iLiL.n&.<> and in coaunenting.upoo. this, statute, ex-; 
pearly recognises -tbe-tbree cases, to which, it extends.:. . 
it enact s r /' tbatno person shaJJ be admitted to pas&.in^ 
"any inqu^s* uppn trial of.thede^th of a man, nor int., 
**-any inqoeeibatwi** parjy and party in plea real, non 
<*> in-. plea ; ipersopa^; whereof the debt or. the damage, , 
". deqlared amount to .forty m^rks, if thesame person * 
*M>aj5«kPQt(teudfr or, tenements of- the yearly value of ., 
* f rforiy *btfliflg4 abotfeall charges of the same; so that,. 
« it .be, chaUeoged by th^pa,r^y, that. any such person^ 
M «*cMiniHW?6U*A\iiMU*« saip? .eases* hath. f not .lands an 
" > tc#emwtS: of -the) .yearly. JvaUie,of forty shillings abov& -, 
" - tbectwgS V as, afpre is said,! 1 That statute it appears . , 
w*> jcoDst,Ci*qd • to. ,ext^ad to { corporate cities, or to wns r f- 1 
cooaequefld^afipr that£tat,of.2. Hen. S.butcejtjainly,; 
not be£>f?t k wafcCQnsidfged to Jbea gqoci cause of chaT-. 
leng^y . in cUi^S; and >ow>nsy , \n the ihree cases, specified* . 
that a juror had not a freehold of the value of forty - 
shilling*. , ButrdlLptber. ca^es except those three, ^11 
criminal,, cape%f hort of felony and. in , civil .cases under . 
fori y,piark%i stood exactly as they did at. common. law* 
Bttf>, thiistat.utQ, having .been construed to extend to.: 
cities ^wb^)*, was. productive of much inconvenience,,, 
th^r^^iotbej^g. a sufficient number of freeholders in,, 
ci/f^ar^pwn* to try such, causes, and the consequence-. 
was a (aiiutjp of justice in these inferior jurisdictions, in > 
ordor to remedy this mischief, the Mat, 23, Hen* 8. c. . 
1 3. was enacted in England r . and it furnishes an. almost : 
irr^^u^le arg i^mept upon the -present question. It rcr . 
cites^ " that^tora^nuch as trials in. murders and felo- < 
" nv#^,in citk^.borougjjs aj^to^ns c^pqrater withu*. 
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" thiti re?lm (having: authority to proceed, &c.) had 
" been . oftentimes deferred and delayed by reason of 
" challenge of such offenders, for lack of sufficiency 
« c of freehold, to the great hindrance of justice, there- 
" upon it i» enacted, that every person and persopg, 
" being the King's natural subjects bom, which either 
" by the name of citizen, or of a freeman, or any 
" otti$r name, doth enjoy and use the liberties and 
u privilege? of any city, borough, or town corporate, 
u where lie dwelleth, or maketh his abode, being worth 
" in moveable goods and substance to the clear value 
€i of- forty pounds, be admitted in trials of murders 
u and felonies, in every session and goal delivery to be 
" kept and holden in and for the liberty of such cities, 
*' boroughs, and towns corporate, albeit they have no 
* € freehild, any act, statute, use, custom, or ordinance 
u to the contrary hereof notwithstanding/' 

Therefore, your Lordships see, that in cases of mur- 
der and felony, the legislature relieved cities and towns 
corporate from the grievance affecting public justice, 
which, was occasioned by construing the stat. of Hen. 
£• to extend to them, and this furnishes a perfect de- 
taonstration, that by the common law the objection for 
want of freehold would not lie in cities and towns. Jo 
cases not within that statute, that is, ail cases short of 
felony, and civil cases where the debt was under forty 
marks, the same failure of justice must have existed, if 
(be challenge for want of freehold were allowed, and 
if that' were the case, would the legislature, in the reign 
of Hen, 8. confine the remedy to cases of murder and 
felony only, and omit to relieve public justice from the 
embarrassment and delay that must necessarily have 
arisen, if the party were at liberty to challenge in all 
other cases, not within the stat. Hen. 5, And therefore, 
my Lords, this furnishes a decisive proof, that the qua- 
lification of freehold was required in counties at large 
only, and not in corporate towns, and that a public 
mischief, arose in the latter from the construction given 
to the stat. Hen. 5. (prior to which it must be admitted 
It did not exist) and the stat of Hen. 3. enacted the 
remedy. n ' k 

Mr. Justice Osborne. Is that statute enacted in this 
country ? 

H 
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Mr. Attorney General; No, my Lord, it ii not; 
but for the purpose of my argument, that is immaterial, 
because the present is a case not within the statutes of 
Hen. 5* I have grounded my argument upon the qua- 
lification? of a juror at the common law ; that in coun- 
ties at large, it was his condition, arising from bis te- 
nure ; and when the Crown made freemen, eo nomine, 
in towns, it gave them by charter, that quality and con* 
dition, which a freeholder in a county acquired by his 
tenure. Therefore, my Lords, I have argued this case 
upon the principles of the common law, upon the true 
interpretation of the writ, upon the necessity of the 
case, shewing that there must be a failure of justice, if 
the law as to frank tenement were the same in towns 
as in counties at large ; and I have fortified my argu- 
ment, by referring to ancient statutes, which recog- 
nize the distinction, and which has been recognized by^ 
every subsequent statute upon the subject. My Lords* 
if I rested there, I think, that I would have the opinion 
of the Court with me, that the want of a frank-tene- 
ment in at:ity is no cause of objection to a juror. But 
I come now to an authority, in addition to those prin- 
ciples, which give weight to the decision, for a ease, 
unsupported by principle, has little weight. But if wo . 
find a decision of grave judges, upon a point directly 
before them, not altered or affected by subsequent de- 
cisions, the Court will have every thing enabling them 
to decide against that, which goes to delay justice and 
work a failure of it, which would be the consequence 
if this challenge were admissible in cities and corporate 
towns. The ease, to which I allude, is in Sir Thomas 
Raym. Rep. 484, the King i&iggins. It was decided 
in Hil. 34. and 35. Car. 2. when Chief Justice Saun- 
ders presided, and a greater Jegal authority never sat 
in Westminster-Hail. It was a trial at bar, and was an 
information in nature of a quo warranto, exhibited 
against certain persons, being citizens of Worcester, 
for exercising certain franchises within the city. There 
were several issues joined upon the record, and upon 
the trial at bar, the counsel for the defendants took a 
challenge to the polls, because the jurors had not any 
freehold within the city ; and the Reporter states, — 
" this challenge was debated by all the four judges. 
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" and it seemed to them all, that it can be no good 
<c challenge, because the stat. 2. Hen. 5. c. 3. doth not 
" extend to this case, for that is only in causes be- 
" tween party and party, nor doth 35. Hen. S. c. 6. 
" reach thereto, because that statute cannot extend to 
" cities and corporations, but to sheriffs of counties at 
" large; for if a pannel made in corporations must 
'* have freehold jurors, they must have likewise 
*' six hundredors, which cannot be in any corporation 
" in England, and so 27. Eliz. c. 6. But the jurors 
* c of corporations are to be at the common law, and 
" though it is said 3. Cro. 413* in Blunts case, that 
" there ought to be some freeholders, that cannot be 
'? intended in corporations, for in some corporations 
** there are no freeholders at all, and so justice would 
" fail; and by constant practice in all trials at Guild- 
" hall, London, by NisiPrius, no such challenge was 
"ever made or allowed, and therefore it would be very 
" mischievous after so long a practice to the contrary 
.'* to admit .the challenge : and yet nevertheless, be- 
" cause the counsel for the defendants were not well 
" satisfied with this resolution, I was desired by the 
" other judges. of the Court to know the opinion of 
*' the judges of the Court of Common Pleas, and I dis- 
" coursra with them, and propounded the challenge 
u to them ; and Pemberton, Chief Justice, Wyndham 
*t and Charleton (Levinz being, absent propter agritu- 
" dinem) did clearly concur with us, and I returned 
" their answer so to the Court." So that here, your 
Lordships have the opinion of seven judges expressly 
upon the very point, reported by one of those very 
judges. 

my Lords, after the revolution, the statute of Will. 
and Maty was enacted respecting the qualifications of 
jurors. It was stated in the Bill of Rights that mis- 
chiefs arose in cases of treason from want of freehold- 
ers, and it was enacted, that in cases of treason, ju- 
rors should have a freehold of £\0. per annum. But 
there is an express exception of cities, boroughs and 
towns corporate ; and in Layer's case, and Francia's 
•case, which were subsequent to that statute, a challenge 
was taken for want of freehold to the value of £ 10. in 
London, that challenge could be founded only on the 
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statute that' ktely passed, which was a popular one and 
made in derogation of the conduct of the former go- 
vernment, and yet, clearly it could not be supported 
as a challenge in London under the statute* the objec- 
tion was not allowed as valid, but it appears, that 
both parties agreed, that all the jurors shook! be free- 
holders. Therefore there was no decision upon the 
subject, and these cases cannot be considered as any 
authority whatever, and if any thing were said irr 
favour of the challenge, it would be in direct oppose 
tion to the statute. 

My Lords, there is nothing to decide this question 
ki out jury acts. But every statute upon the subject 
of juries uniformly recognizes the distinction,! founded 
in law, necessity and reason, between the case of con 
poration towns, and counties at large. 

My Lords, if any thing shall be said on the, other 
side, which' shall raise a doubt in the mind of *be 
Court, my colleagues will be ready to give a satis&tc*- 
tory answer. But it appears to me, perfectly clear, 
that the usage and practice that have prevailed, have 
been consonant to the principles of the common law, 
-and not contrary to any statute; and that by over* 
ruling this plea, you will sustain the ancient practice 
and usage, which are conformable to the law of the 
land. 

Mr. North. My Lords, with njy limited expert* 
ence, I cannot but feel considerably embarrassed, in 
rising to reply to the great legal learning, and con- 
summate ability bf the Attorney General ;— and 
that embarrassment, 1 confers; js not, a little increased 
by the preliminary observations, with which. he has 
thought proper to introduce his argument. In answer 
to those observations, I may confidently affirm, for 
myself, and for my colleagues, that we had not the 
remotest* intention, in the course which we have 
adopted, of ascribing to the Attorney General 
any motives, which might seem to derogate from the 
high character, and estimation, he so deservedly po&- 
' siisses with the public* We have deemed it, however, 
in a great cause, Irkjs the present, affecting the best, 
smd dearest interests of the country, an indispensable 
-duty to satisfy the nation, that the proceedings in 
every stage, have been conducted according to die 
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atfttct principles of Ac law,' and tbfct as they are, f 
trusty me from taint, so they may be also exempt 
from suspicion. I could wish, my Lords, that these 
remarks might have been dispensed with* They would 
hare fallen ,• perhaps, with a more becoming grace, 
from counsel senior to myself. Henceforward, how- 
ever, I tffaall confine myself to the legal argument, 
at j "better and more appropriate province. 

My Lords, the Attohnxy General has applied 
himself chiefly to the second plea ; with this, there- 
fore, I shall begin* The authorities requiring, tha£ 
grand jurors shaH be freeholders are -numerous and di- 
rect; The first/ 1 shall cite, is of the very highest 
description, derived from those forms of the law, 
which, itfau been well observed; are the best indica- 
tions of. the Jaw itself. The ancient precept to the 
sheriff for summoning the grand jurors, requires that 
they shall be men, possessing a certain estate of free* 
bold* It is thus cited by Crompton, f. 312. a. " Fe- 
" nire facias viginti quatuor liberos et legates homines, 
?* de ouohbet kundredo in bultioi tud quorum quilibet 
*' habetU 40$. per ann. liberi ienementi ad minus" 
and so on. The next authority, I shall submit to 
your Lordship*, is that<of Sir Matthew Hale. This 
great judge, and admirable writer, speaking of the 
grand inquest, has the following passage, 2 PL Cr. 
IBS. <" Touching* tbeh^ annuus census, I do not find 
M any thing ■determined, but freeholders they ought to 
*' be" Th« stile and manner of this passage are wor- 
thy of attention. They show, that Lord Hale was 
not writing from habitual knowledge, or general 
impreisU>os— they imply, that he was peculiarly 
alive to his subject— reviewing his old opinions — 
fixing a wavering and undetermined judgment— and 
applying the full resources of bis powerful mind and 
of Ms ample information to a new and final investiga- 
tion of the question. He enters iato both branches of 
his inquiry, and with his accustomed candour, ac- 
quaints us, with the result of his researches in each. 
On the first head, he confesses, that his diligence 
9K*s disappointed— he could obtain no satisfaction, 
4 * Touching their annuus census* he could find no* 
u thing determined." On the other, however, he 
could speak with perfect assurance, " Freeholders 
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"they ought to be." His diffidence and caution/ 
where there is room for doubt, entitle him to our en-* 
tire credit; when he delivers his opinion with confi- 
dence. There is one only authority in the law, wbiehr 
can be put in competition with Lord Hale, and this- 
authority is with me. Lord Coke in enumerating the> 
challenges' to jurors, " propter defectum (Co. LitL .V56* % 
b.) declares, one of them to be "propter defectum 
** annui census, i. e. lihtri tenementi?* It may be re- 
plied, to be sure, that this refers only to the petit 
jury ; but that actually strengthens the argument* 
If it has been thought proper to secure, by legal qua- 
lifications, the respectability of the petit jury, it is 
natural to expect, that these qualifications should be 
required in a still higher degree for the grand jury* 

But, perhaps, the Attorney General intended to 
concede the general rule, and to rely altogether on 
the exception which he has attempted to make out for 
cities and towns corporate. The Attorney General 
has argued from authority and reason; from along 
series of statutes, and a supposed obstruction of jus^ 
tice, if freeholders should be required in cities. To 
begin with the statutes, they are all ancient* The 
first is the 2 1st Edw, I. De its qui ponendi sunt in 
assists. There is. a writ founded on it in the Register* 
It requires an increase of property in jurors, with a 
saving, " That in cities, boroughs and other town* 
* 6 may be done, as hath heretofore been accustomed 
" to be done." That is, that in cities, "boroughs and 
other towns, the old rate of property shall be observed} 
and not the new. An increased qualification was the 
object of the enactment ; therefore, it must be the 
subject matter of the exception, unless it shall be con* 
tended, that a proviso may save from the operation of 
an enactment, what never was exposed to it, and take 
Mtt of its limits that, which never fell within them* 
This exception then respects only the quantum of the 
freehold, which is not increased in the towns, as it 
was thought necessary to raise it in the counties. 
And this was a very* natural provision in the infancy of 
commerce, when the cities were poorer, than the 
cmmtry. The same answer is applicable to all the 
other statutes, which the Attorney General has 
quoted. They are all to the same effect*. From tim* 
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to time, they increased the amount of property re* 
quired in a juror, sometimes excepting, and some* 
times not, jurors in cities and corpprate towns. As to 
the Attorney General's argument, from a supposed 
obstruction of justice, if jurors in cities were required 
to be freeholders, he has furnished me with an answer 
. to it himself. He cites 2 Hen. r. c # $• enacting, that 
in particular cases there specified, jurors in cities shall 
be freeholders, possessing property to a certain amount ; 
1ms the legislature then ordained an impossibility, and 
enacted an impediment to justice t Nor do I admit 
the unfair influence, drawn by the Attorney Gene* 
rax,, from the statute, th&t this qualification for 
jurors was not required by the common law. He 
should have observed, that this aet was partly affirma- 
tive, and partly remedial; so far as it requires, that 
jntors shall be freeholders, it is declaratory of the 
common law — so far as it makes necessary an increased 
qualification of property it is remedial ; in the sain* 
way with so many statutes that went before and that 
succeeded it* 

. But, my Lords, the Attorney General comes to 
± adjudged cases. He has cited with confidence the 

[ case of the City of Worcester, and has endeavoured 

to raise its authority by an eulogy of Chief Justics 
JSaukders. Surely, my Lords, it is not from the 
Aame of Chief Justice Saunders that this cate can 
derive any additional weight. How did he come to 
have a voice in this decision ? What was his title to 
^pronounce an opinion upon this question ? When this 
judgment was given, be was not yet firm in that seat, 
which had been just left by a sound lawyer and ah 
upright judge; £hief Justice Pemrerton was removed 
from the King's Bench, because, he would not assent 
to the illegal and unconstitutional measures medi- 
tated on the trial of Algernon Stdnet, and who was 
the ready and convenient tool that was substituted in ~ 
his place? It was my Lord Chief Justice Saunders* 
His name, therefore was the last I should have ex- 
pected to hear relied upon in a question between the 
crown and a subject. But why did uot the Attorney 
General cite Lord Russell's case? He would have- 
found the point ruled with him there also. These 
£^es, my Lords, • were once the subject of very close 
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examination* Sir Johw Hawlbs, in hiradminMe t» 
view of tbem (4 St. Tr. U53.)* *»s refuted every prin* 
ciple, on which they were determiped. He has parti* 
cularly noticed this pretence of an obstruction to just 
tice in cities, if jurons were required to be frecbotdeeev 
He exposes the absurdity of the argument in the 
Cities of London and Westminster, which had been 
from the earliest times the residence .of the greatest 
landholder* in the kingdom, and his. reasoning', I 
think, will lose nothing of its force, when it U applied 
to the present state and former history of the Imb ate* 
tropolts. But, »y Lowds, . beyond all thia, the deteO 
urinations, in those cases, have been overruled by 
an. ex press declaration of the legislature in the Bill j of 
Rights, and 7 W. 3. c* 3; On tbisr second plea* 
> therefore, I shall trouble your Lordships no farther^ r 

My Lords, the Traverser's first plea is, that tbe v 
grand jurors bold offices of enoluttient, from whioh 
' they are removable at the pleasure of the crown and 

therefore "stand not indifferent a* they stand uiu 
sworn." The purity of grand juries has ever been an 
object of high importance with, the English law. A 
very severe statute has been enacted for its security* 
11 Hen. 4. c. 9. It has 4>eeu protected by the solemn 
sanction of an oath, and the highest authorities of the 
law pronounce a perfect indwflfcrency of mind* an4rt+ 

<r\ S dispensable quality of an indtcton Lord Cokb^ 3 

InH. 32. in treating of petit treason? takes occastofi 
to digress on the constitution and offices of the: grand 
inquest, and has the following strong, and I think de* 

4 cisive passage : — >" All indictments, for any offence 

"whatsoever, ought by the common law of the realm 
" to be by persons duiy returned, and by lawful liege 
" people, indifferent, as they stand .unsworn." 1m 
deed, from the reason of the thing, the integrity of, a 
grand jury requires stronger guards, and greater sectt«» 
rity, than that of a petit jury. They bear but half 
the evidence*— there is nothing to counteract the first 
unfavourable imptesskun Again, they are not the 
final tribanal~»a man <of infirm virtues yields to the 
temptation of being half unjust ; . distinguishing be* 
aween the indictment and conviction, he extenuates 

• Vid. S Cok St. Tr» 79A 
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his offence, by the consideration, that he decides not^ 
upon the guilt, but the imputation ; he consoles 
himself with the expectation that another jury will in- 
terfere betwixt the charges and. its consequences, and 
is bold enough to visit with the reproach, where . 
he dares not to visit with the crime. * 

But, my Lords, the Attorney General attempts 
to alarm and overawe us, by the indecorum and inde- 
cency of supposing, that a subject can be corruptly 
influenced by the King. A dazzling sophism, a splen- 
did fallacy ! True ; the source of this influence is, 
indeed, pure and uncontaminated. To presume it 
otherwise is more than indecorous and indecent. Jt is 
illegal, and unconstitutional. But th2 influence of the 
Crown finds its way to the subject through many me- 
diums. To him it is derived through a long and cor- 
rupt channel) and it gathers in its course, the vices of 
every soil, through which it flows: — Until the Sove- 
reign's authority, exerted, in the first instance, only 
lor the noble purposes of impartial justice, at length, 
perhaps, becomes known to his subjects in the capri- 
ces, the intemperance, the prejudices, and the pas- 
sions cff the meanest and most unworthy of his ser- 
vants. 

* My Lords, the argument of the Attorney Gene- 
ral operates in my mind, an effect directly the reverse 
of that which it is intended to produce. As be extols 
the dignity, as he heightens the attributes, as he en- 
larges on the qualities, as he reveals the full splendor 
of majesty, I grow more and more alarmed ; I tremble 
for the integrity of the juror, and for the safety of my 
client* Nor are my apprehensions diminished, when 
be vilifies and degrades the character and situation of 
the Traverser. I confess, on the contrary, my fears 
increase, lest "the accused should suffer from so unfa- 
vourable a comparison, and be injured by so painful a 
contrast. I am only the* more anxious to secure the 
Grand Juror's purity. ' Iti circumstances like these, his' 
integrity should be fortified with wails of brass. But 
when you add to all this, a direct interest disturbing 
the fair exercise of an impartial judgment : — Gratitude 
for favors received, expectation of favors to come, 
dependency of present fortune, and hope of fufoqa 
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fcmolumenl j how can you expect, that they will not 
totally warp, the, reason and, obscure the candor of 
the juror ? Such a biassed juror will listen tq no wit- 
nesses, bitf his hqpe* a&d his fears. The pleasurtjr'of 
the Crown will enforce, exaggerate, and amplify all 
the evidence against the subject 

My Lords, if this important question is to be deci- 
ded by the law ?f challenge, there is no doubt in 
the books, that a challenge is good agaipst a vadelet 
of the King. The only question is, respecting the 
form of the challenge, whether it should be a princi- 
pal one, or to the favor only. Lord Coke inclining 
to the first opinion, and Lord Hale to the last; but < 
this cannot arise, upon the present occasion ; your 
Lordship's having decided, that, in the case of a 
Grand Juror, the remedy is by ptea in, abatement, 
and not by challenge. 

But, my Lords, supposing, that the common law 
was against us ; that.it was as strong with the Attqb,- 
njbiy-Gensral, as we conceive it is with us, yet there 
is a positive statute, within the equity of which the 
case of my client comes : it is the 1 1, Hen. 4. c. 9. . 
It provides for the purity of Grand Juries ; it recites,, 
that * because of late, inquests were taken at West- 
" minster of persons named to the justices, without 
" due return of the sheriff of which persons some 
" were outlawed before the sa : i justices of record, 
" and some fted to sanctuary for treason, and some 
"' for felony, there to have refuge, by whom, as well 
" many offenders were indicted, as other lawful liege 
" p?op' e °f tne king? not guilty, by conspiracy, 
iC abetment, and false imagination of other persons, 
" for their special advantage and singular lucre, 
" against the course of die common law, used and 
** accustomed before this time," It is enacted,. that 
indictment* so made shall he held void. The persons 
described in this statute are given* by the legislature* 
as instances of ji^rors, wh$ were not. indifferent and 
' exemplifying the genera) rule* that no man sljall bet 
returned upon the grand, inquest, of whose impar- 
tiality there is any. suspicion. Tiien, my Lords, ace 
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we not within the equity of this statute, when we 
shew, that there is a strong suspicion, attaching upon 
these jurors; that they cannot be indifferent, being 
the immediate servants of the prosecutor, and de- 
pending upon him ? The Objection applies with as 
much force, as if the prosecutor had required! that 
particular persons should be returned ujton the jury : 
the independence of the juror is gone, and he can- 
not present as be is sworn to do, " without * fear, 
** favour, or affection." 

But, my Lords, we do not rest so much upon that 
•*— we rather rest upon the common law, that the non- 
indifference of the juror is a ground of objection in 
all cases ; it is similar to the familiar instance, where 
the juror stands in a degree of consanguinity to the 
party in the action, is his agent, or otherwise hi* ser- 
vant, he is rejected at once. There can be no stronger 
analogy to shew, that the cases are parallel. These 
Grand Jurors who are named in the plea, are the ser- 
vants of the Crown, at whose pleasure they exist ;— - 
their hopes or their fears are kept playing before 
then); and their capacity for impartial judgment it 
destroyed. 

I shall not trouble your Lordships further upon the 
general principles of the ancient common law, as I 
nave stated them from the oldest ai\d best authorities, 
that it is necessary, that a Grand Juror should have a 
freehold ; the amount in value has been the subject 
of statute regulation upon different occasions, not 
dispensing with, but recognizing the original com- 
mon law qualification. Again, my Lords, we rely, 
" that the Grand Juror should stand iudifferent as he 
" stands unsworn ;" which cannot be where he is a 
dependant upon the Crown, holding by precarious 
tenure. Therefore, my Lords, we submit, that both 
pleas are supported, and I rely with confidence upon 
the judgment of the Court. 

Lord Chief Justice Dowses. Extremely well atv 
gued indeed. In this case, the Counsel for the Crown 
are entitled to the last word, and therefore, if the 
Counsel for the Traverser have any furthef arguments 
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to offe^ they, will now proceed. We call upon them 
from an adherence to the rule ; not that we mean to 
undervalue what we have just heard. 

Mr. Goold. My Lords, in rising to address the 
Court upon a subject, at once, novel, difficult, and 
interesting, it is impossible to conceal, that I feet 
considerable emotions of embarrassment ; an embar- 
rassment, not diminished by the dazzling display of 
eloquence, which we have just witnessed from the 
gentleman, who has preceded me. He has shewn to 
the Court, to the Bar, and to the great body of the 
public, a rare exhibition of talent, an uncommon as- 
semblage of qualifications — he has displayed a vigour 
of understanding, a justness and accuracy of thought 
far beyond his )ears. I congratulate the young gen- 
tleman, th^t he has overstepped the slow and painful 
progressions, which are used to characterize forensic 
success. He has prematurely burst into the full blaze 
of meridian day, and by the brilliancy and steadiness 
of his light, has illuminated the cause and the coun- 
try of which he is so distinguished a member and 
ornament. 

My Lords, if I were counsel on the other side, I- 
certainly should consider it my duty to caution even 
this gt aye Court against the most powerful of all fas- 
cinations ; the fascination of modest and unassuming 
genius. I am confident, that it will be a consolation 
to the p resent generation to know/ that in this once 
kingdom, the rights of the subject are not likely to 
suffer any serious or permanent infringement; when 
the cause of freedom is seen to have for its advocates, 
the zeal of virtue, and the splendor of genius ; nor 
can the citadel be said to be in much danger, when 
the outworks are guarded by such centinels aa 
those. 

My Lords, I never remember a case, so exceed- 
ingly important and interesting as the present. It 
cannot be forgotten, that the great majority of the 
country feel themselves involved in it ; and whatever 
may b& the fate of this branch of it, thank God, the 
main question on which so much depends, must be 
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ultimately determined by that tribunal,, which at tbU 
awful- moment, cheers the friends of freedom, and 
appalls the friends of despotism; a tribunal within 
whose entrenchments stand safe and secure the 
znenaceoT rights and liberties of our country. 

My Lords, before I proceed to examine the argu- 
ments of the Attorney-General, I must observe, 
that in putting in those pleas of abatement, motives 
have been attributed to the Traverser, .which do not 
exist. They have been charged with wishing to pro- 
crastinate, unnecessarily; the decision of a great 
question. My Lords, they are guiltless of such a 
charge. It was at my suggestion, and by my advice, 
that, on the first day of this term, the challenge to 
the Grand Jury was taken. 1 avow, that I was one 
of those, who advised the pleas in abatement; and 
why ? Because I thought it essential to the validity 
of any judgment, which may hereafter be pronounced, 
that every stage of the proceedings should not only 
be without taint, but should be above suspicion. Be- 
cause I felt it to be of the last importance, that the 
great body of the people should have no legitimate 
grounds for disputing, or doubting the justice ana 
purity of those proceedings. It did strike me, that 
a Grand Jury, composed of placemen removeable at 
pleasure, was not such a tribunal, as would satisfy 
the public, hi a cause so novel and interesting ; a 
cause in which the administration of the day had (as 
it were) preferred a bill of indictment against a whole 
people. I did feel, that the indictment, framed a* 
it is, should have been found by a pure and un- 
influenced jury. As a member of this great commu- 
nity, interested in the preservation of its remaining 
rights and privileges, I felt it to he of vital conse- 
quence, that a charge (connected as it is, more or 
less, with the subject's right of petition) should have 
had, on its outset, the advantage of pure and unin- 
fluenced discussion. If there be a responsibility in 
that advice, 1 shrink not from it. The case will be 
met, and will be met fairly and boldly ; ana* if any 
man connect with the present form of proceeding 
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any principle of procrastination, or alarm, he mis- 
takes the character of a cause, which to be victorious* 
requires only to be known. 

My Lords, no objection has been taken to the form 
of pleading ; the demurrer admits all the facts which 
have been well pleaded, and prays the judgment of 
the Court, upon the ground of some insufficiency in 
the plea. Your Lordships will feel, that I am not 
placed in such an advantageous positjon, as if I had 
heard the 'arguments of the Attorney General. I 
lost that advantage, by being called into the Common 
Pleas during his argument. 

My Lords, I pray you to have in recollection, that 
you have already decided, that no challenge lies in 
any case to a Grand Juror. It therefore follows, that 
whatever objections do lie to a Grand Juror, such ob- 
jections can only be taken advantage of by plea in 
v abatement. Now I take it to be a settled rule of the 
Common law, that every juror, without any kind of 
distinction, whether grand or petit, should be a free- 
holder. If the Crown thought proper to avail itself 
of any alleged exemption in the particular case, the 
Counsel for the Crown should have pleaded such ex- 
. emption ; they should, according to their argument, 
have replied in this case the Charter of Dublin, to 
shew the privilege, which is claimed, in derogation 
of the common law ; then we could have rejoined 
and come to an issue upon it, or demur, so as that 
the Court might be. able to pronounce judgment 
upon the facts disclosed upon the record. But, by 
the present mode of proceeding, your Lordships are 
left completely in the dark, and you are called upon 
to say, that in this county^ for it is a county, no free- 
holder is necessary, but tl>at freemen are sufficient 
Does it appear by the record now, whether the juror 
is a freeman ? The matter should have been pleaded 
with proper averments. It should appear upon the 
record, that the city of Dublin is a chartered corpo- 
ration, and that the jurors objected to are freemen, 
and so pray •judgment. But as the matter stands at 
present, all that appears is, that two of the Grand 
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Jury of the County, of the City of Dublin arc not 
freeholders, and for aught that appears are not free* 
men. Have your Lordships any thing to shew you, 
that this question can be decided, with satisfaction £ 
Is it not quite obvious, that by allowing the demurrer, * 

you may suffer an indictment to stand, which may 
nave been found by men neither freeholders nor free- 
njen ? I took a challenge to the favor, supported, as 
I thought I was, by authority. I do not complain of 
the judgment, which was pronounced by the court. * 

But the Counsel for the Crown were aware, that we 
meant to avail ourselves of the objection by plea.. 
Then, why leave the court in this awkward predica- 
ment, without its appearing upon the record, whether 
the juror be a freeman, or freeholder ? From what 
appears by the record, are the court aware, that this 
is a corporation charter ; they call it the City of N 

Dublin ? What the corporation is, whether it be com~ 
posed of Mayor, Aldermen and Freemen, or Bailiflb 

and Burgesses, or what its constitution, does not 

appear. But, my Lords, supposing by way of 

argument, that I am able to throw into doubt the 

proposition of the Attorney General, that it is not 

so clear, as he states it, ought not the benefit of 

that doubt be given to that side, which has not en* 

^rendered the doubt, but which has stood upon the 

well known and ordinary principles of the common 

l?w? By disallowing the demurrer, or by allowing 

liberty to withdraw it and to plead, the court will 

do no more than give a fair opportunity of putting 

such matter upon the record, and may furnish suifi- 

cient materials for a sound and satisfactory decision. 
My Lords, I have looked into the Authorities on the^ 

subject, and do feel that they preponderate to our 

side of the question. When I speak of Lord Hale, 

1 mention a name, which is never heard by a lawyer, 

but with respect and veneration; and if he excelled 
in any department of 'the science, it is in that, which 
is now under consideration. In no instance has his 
B3IQ& beep mentioned with less than absolute autho- 
rity. The passage cited by Mr. North, I will beg 
teeve. jki. refer to, with some, further observations. 
Thfrerfcct of .a judgment on the demurrejr in favour of 
the Ayfejeci^jwoukl be to quash the indictment altoge- 
ther — although upon the record the objection is made 



i 



i - 



It 



72 

only to one out of twenty-three, yet if the objection 
be valid, the whole proceeding is void. In page 167, 
it is distinctly laid down, that if there be an excep- 
tion to one of the grand jury, it vitiates the wlwle 
array. Then see* what he says, with regard to free- 
A<?/c/— writing expressly upon the subject, with the 
common law and the statutes before him. " 3\>uch- 
' ing their annitus census, I do not find any thing de- 
termined, but freeholders they ought to be* The 
" stat. of 2 i/". 5. cap. 3. that requires jurors that pass 
" upon the trial of a man's life, to have 40j?. per ami. 
".freehold, hath been the measure bv which the free- 
*' hold of grand jurymen hath been measured in pre- 
" cepts of summons of sessions." What is the mean- 
ing of this ^expression " hath been the measure ?" 
He found no direction as to the quantum of freehold, 
and therefore- he says, it has been the usage to regu- 
late it by the measure stated in the statute, and I 
never can imagine, that Lord Hale would state a 
freehold to be necessary, and that we should be told 
here, it is not necessary. But if the authority of 
Lord Hale wanted any proof from the opinion of more 
modern judges, see what Blackstone says upon the 
same subject, In 4 Com. 302. — he entertains the 
same opinion, and distinctly says that " freeholders 
" tbev should be," and the onlv ditficultv, or doubt 
which existed has grown out of the amount of the 
qualification, but not from the want of it altogether. 
Hawkins .states the doubt of Hale, and carries it 
still further, 2 Hawk. c. 25. s. 19, 21. He mention* 
a doubt, whether freeholders were necessar} r — he was 
a laborious compiler, aud certainly entitled to very 
great respect — upon looking Into the cases cited by, 
him, we rind one, where a challenge was taken, be- 
cause the juror had only a freehold- to the amount of 
15s. and it was over-ruled, because he was a free- 
holder, In 2 Rol. Abr. 648, I. 26. it is laid down, 
that before the stat. of Hqn. 5. anyr freehold waft suf- 
ficient, and so the case of Sir Chris. Blunt was ruled 
accordingly* In 2 liale 272. there is a note, to which 
I beg to refer — the passage in the text is— <* By the 
" statute of 2 H. 5. cap. 3. no. man is to be admitted 
"in any inquest upon the trial of the death of a man, 
" aniens he have lands or tenements of the value of 
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r fl ±0$. per ant. above all charge, rf he be challenged/* 
The oote is, " That is to say, in capital causes — 
" this statute was introduetive of a new law only 
** with respect to the quantum of the freehold, for by 
u the jcommon Jaw it was requisite, that a juror should 
" be a freeholder ; so that though this statute be re* 
"pealed by the general words of I & 2 i*. & M. c. 
" 10, as to treason, yet some freehold was still neces- 
, iC sary, and so it-was allowed io Fiteharriss case by 
" Pemberton', C. J. 3 St. Tr. 263. notwithstanding, it 
was ruled otherwise in the case of Lord Russell, by 
the same judge, 3 SL Tr. 634, and in the case of 
Colonel Sydney ) ibid. p. f?6. which last resolutions 
" were-declared to be illegal by several acts of par- 
" liament." 

But, my Lords, supposing this privilege now claimed 
fox freemen of cities to exist at common law, which 
we deny, upon what part of the record does it ap- 
pear ? And if the record be defective, whose fault is 
it? To entitle a man to an exemption, he is bound to 
bring himself within the limits of it ; not by surmises 
and conjectures, but by setting forth ail the circuni*. 
stances, with proper averments, by means whereof 
the court can be enabled to pronounce a competent, 
adjudication. Therefore, in my judgment, there is 
nothing, either in the common law, or in any statute, 
which makes it necessary for the court to take judicial 
notice of the corporation of Dublin. There is such a 
privilege with regard to the City of London, whose 
customs may be certified by the Recorder, but that is 
the only corporation that I know of, which possesses 
such a privilege. It is said by the Attorney GEffg- 
BAJL, that all that is requisite is, that the jurors should 
be liberi homines, and that those words mean free- 
holders in counties, and freemen in cities. If that 
were the case, nothing more would be necessary in the 
.writj than the words liberi homines ; byt it goes on 
.to say, " having such a tenement," and therefore, 
all the precedents being uniformly of this description, 
form in themselves no mean argument in favour of an 
exception, and furnish in my judgment a tolerably 
strong denial of the Attorney General's definition 
©f the words, "liberi homines," in the writ. And 

K 



7* 

taking tTifecoorsc ot" the'cbifttben Ta*^t*ti»Wri£ Mte 
several statutes upon the subject— attendirig fo fro 
dbservatibns, tvhicn have been made opbh tnfem'^dB* 
Serving the uniform tenb^ and language of \h6 Vfiti 
the necessary corollary is this :«^that tb Bfc a grand 
juror he ought to be afreehdt&er. It ft manifest^ 'tfiat 
this qualification is absolutely recjdi:#te In bouritifes. 
and the court is bow balled upon by this deriiufrfer, And 
by the magic off the Vftnh* of thfe City of DubHri, to 
bverturn the rules of the Common law, ami to grarife 
by way of surmise all the effect of privileges, AvMcft 
are neithei- claitoed, inbr stated by thfe recoixk 

My Lords, if they had replied with proper avter- 
ftieiits, the matter might be tried by a jtfry ; MR. tf£ 

this demurrer, the facts in the plea are admitted, ana 
ib/uew fact can now be introduced to contradict them. 
ftfy Lords, the challenge which was origiftaHy takfctofc 
^ai, as I said, taken by tiie anfd I fcay, "trWh •tittefcrity. 




Thy cafe; I cantfbt stafod upbrt pdiictiliblA 
feeremony ? — it becbm'es ttiy duty to assert the ¥ight% 
tif the sbbject eveta agafbst tfie Sacred chaVactfefr 
/of the fcrowb. 1 came prepared to Support life chal 1 
fenge by autbbritr, that if it vfras wronW I codld she«r 
iny justificatioh, and it is ho im&H source of gtat?&ca- 
Vion to me, that an eMntent toe'iAber of thro fcbutt, 
ijfrd'cb versed in every branch of the c'riftmijal Ja#, hafc 
'differed from the ifrajority of the cotfrt-, atid tos givfch 
it as,his opinio^, that a challenge wrfl tifc t'6 /a grand 
itrror. 1 shaft now, tny Lords, make a vety few ob- 
servations on the nature of the second objection rtflie^l 
t>n by the pfea. Mr. Serjeant H'Awkftft says, thafr a 
'ehallenge to the favor lies for the King, $ ifuwk* 586, 
but toot against him.. What ft there, rha't e*emp&'ttfe 
Kib£ from a chaflbtfge \o the favor? As <a*i WW#- 
ial prbposftidt), it ts tinfy neeessaffy 'to state it, '<b etf- 
tiose its absurdity— 4i proposition alone *o s&vish, artd 
so unjust, co'bld only have beeb 'engendered by bad 
titaes; s{jch a proposition, so broadly stated tfrrtJ 
'fttthoott any 'qt&hfieation could bv/e, its estfstetobte brity 
to that subseWient courtesy, "by which the grandest 
rights were sacrificed to the meanest expedIents-*-sucb 
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* HjraHWtfeW fl<?»rJ*f 4 tf * «fi»op ifheo prerqgatfyt, 
*NP .fiiwy thing, and the fight* of the subject wer* 
tifltbing; Se$ fN l bP rgww aligned U— " because 
•J *^f>try *W ^ bound by })js allegiance to favour the 
" King rove." Then he.gops'Qn, "But if 00 mo>«t 
* be meant by these bpo^s, tb^q that such a challenge^ 
fjoi)^ gopd without shewing some aptual partially 
€ * in wcfr sheriff or juror, or some partiqqtaV cau^ 
" ij respect whereof the King may influence thern, 
( f it weqap not clearly settled how. the King in thi^ re-? 
'* spec* hfttb 9 grater privilege than the subject, 
*f whWh yet it seema agreed, that he hath/ 9 Hawkins 
bilttaelf qu£?tiqns the reasonableness of the old notion, 
4«4 afimits tb^ validity of die objection, if particular 
qaww be sjjeiy/i, by which the jurpr may be influenced. 
Shall I then, be charged with indecency to the Crown,. 
ip calling for jtjhe judgment of the court, whether ^ 
BHtf) «b#|} be} incused of a crime,, of which, he not 
Qnly afcys, be js innoefrjt, .but cbptends for it that 
th^je if not even ground fqr suspicion— am I not w^r r 
tat*e4 W denizing that *p poany Police Magistrates 
tbatf »flt b£ iuipj4onele4 WQn tf)e gra^nd inqpest, in a 
3&s$ where the £rpwn P*Cf?cutes, by the Attorney, 
4rener,ai, nn .o^cur^ h.u/nbU iqdividuajf ? $very branch 

qf th*pFms$'m w wph * c>u5/b sfao^4 J?g at?*? 

exceptione ft^or— tj^. whatever niay be the ifitp ojf 
U, ittfiay be u#ef fil to the Crpwnrr-ujseful to tpe $c- 
c*&ed, *"d wb*t M <if iilfiai^ely iyiore vjilu'e~r-u$sftl jto 
t^e gr^at body of an agitated community. J did 
tliintc, that Jfaytftfvs wa^ iig|)t jn tfpiing 9 that fbe sub* 
je$t *#MnMlted *9 jRah fi privilege. I am cprrepjetd, 
3&d I bflw to itbe opinion of the Court, with sincpritv 

w4 vtfei&&4 WP* c *- M J L/° r 4 s f J thought my^eff 
fyfith^r judged >y the re^qaipg in Mf- Hqr$raye$ 
W*e, in£p. /#. J£$, ijpte 5,. jU>rd Cp^fc says, in p f 
i#S. &. " Wber^ the King js ,p$rty, one sjiall not. 
'* ^hftljenge tjia jirray for faro;r, &p. because in re r 
" *pept 9f bm tUtgttWft h^ Wght to favor the £ing 
v JWfW- 8«t jf ^ .sheriff be a vadelpt of thp Crown, 
V w 9Sh©r fl»Wi'lJ 8&Y m .of tljie Kiflg, there jjie qhal- 
«.« feiige i# giWdf" Wr. ^asc^avje in I) is npte uj^ 
jJt3M> pa^ag/e, §ay# t .". Lprd Cq^ havjng ijpme- 
*f 4ia|§ly bpfer^ expr^ed, ths*t jbe ^rray should 091 
•^ be challenged for /<pwr against die K^ug, he must 
44 be hgj$ wnde^stood to be considered being a vadtltt, 
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" • * * 

" or other menial servant of the Crown/ as * principal 
** challenge to the array, for otherwise he would be 
u inconsistent ; unless, indeed he is supposed, io the 
u first instance, , to state a general rule, and in the so-* , 
u cond an exception to it, which, as his words are, 
*' would be a strained construction." 

With regard to HampderCs case, in which such a chal- 
lenge was over-ruled, it is only necessary to direct the • 
attention of the court to the dialogue between Ch;* 
J. Jefferies and Mr. Wiixiams. The latter was a" 
great lawyer, and he took this very objection, that 
one of the jury had an office in the forest. How then' 
stands the argument— you, my Lords, have decided^ 
thai no challenge can in any case lie to a grand juror.- 
The purest member of society may be indicted upon 
riie oaths of a grand jury, against whom might be' 
[Vroduced reasons of conviction for perjury. The* 
subject has no. remedy but by plea— and rt is now cow- 
tended for that no freehold is necessary, and that, in* 
a case where nothing appears upon the record to en-* * 
title the Crown to any exemption or relaxation of the* 
Ordinary requisites of the common law— and also it is 
contended, that although the juror be the servant of 
the Crown,, of favorable-to the Crown, yet it lies f»or 
in the mouth of a subject to make an objection, which 
it is alleged, is as illegal as it is indecorous. '* 

My Lords, with regard to the parties themselves^- ' 
the times in which we live— the country we inhabit, 
require more than ordinary circumspection in these- 
proceedings. It is mv, decided opinion, that the Tra- 
versers, in fr hat they have done (I mean with reference, 
to the charge against them) are not oply right in point 
of law, but thai it was their duty to see, that in this 
great prosecution, which is carried on avowedly by 
the Attorney General, -at the instance of the Crofcn- 
against a subject, and in which seven eighths of the 
hish people feel interested/ should be examined by' 
grand jurors, against whom there lay neither legal, " 
nor moral objection ; and I foresee that if the demurrer 
be disallowed, there wilt not be found iq the City of 
Dublin* a grand jury,; who upon examining and cross- 
examining the witnesses for trie prosecution, could be 
of opinion as the indictment now stands, that my 
client should even bo put upon his trial. 

•'•"-.' Adjourned. 
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Tuesday, 1** ivWljlli^lSll. 



\%£r. Burne." My Lords, before \Mr. Townsend' 
goes'on, I ttiink it right to inform # your Lordships* 
that Mr, Perrxn, in the course of his researches yes- 
terday evening, has discovered an act of parliament, 
which may illustrate the subject, if your Lordships 
will please to near him. 

• Lbrd Chief Justice Downes. It was understood, 
that the Counsel for the Traversers had closed their 
argument, and that the Counsel for the Crown are 
riow to reply ; yet we will not refuse to hear the Gen- 
tleman, if be has any authority, or act of parliament 
to mention, as bearing upon the question. 

Mr; Perrin. My Lords, I have met with an act 
of parliament, which appears to' me applicable to the 
present gtrestiori; It fs 23 and £4 G. 3. c. 5fc. s. 47, 
It is entitled;' c< An act for better regulating the police 
tit Waterford? and the 47. s. recites; that it had been 
found " that a sufficient number of freeholders can- 
** not be easily had in said city, qualified to act as Ju T 
'* rors,' &c." and that there were a number of wealthy 
citizens, who had not freeholds ; and it enacts, that 
wanf of freehold shall not be a legal or sufficient chal- 
lenge ; this peculiar exemption, in favour of the city 
of Wftt&rfotdy shews, that in every part of the coun- 
try, freehold is a necessary qualification of a Juror^ 
and consequently, was so in Waterford> prior to tbU 
act } 

Mr; Justice Day. ' Tbat statute applies only to casei 
between "party and party, and not to criminal cases. 

Mr. M'Naxly. There is a still stronger act rela- 
tive to the town of Galway^ 4 G, I.e. 15. s. 1 and a. 
by which it is enacted,' that the sheriffs of the town of 
Galzbay may issue their 'suitiraonses to any Protestant 
frtefmder, having forty shillings a-} car in the county 
of Gal&ay to attend* and serve on any grand, or .petit 
-jury," for the trial of issues depending in said town of 
Galway, in any' plea of Mie Crowo, whether capital 
or not, &c. The stat. 12 G. 1. c. 4. s. 16, requires 
4h« sheriffs to return the grand pannel to the quarter 
sessions, containing the names or all the. freeholders. 
4uving freehold lands of the value of forty shillings b/ 
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the year. This i|dfaK that the legislature consi- 
dered freel)o]<j«r*fl^Hny qu*pfie4 Jgrafs. 

Mr. TowNSEM^BWyLorcfs, in this case, I am con* 
9«rned QQbeh&l^T*h$ crftwp,,: and it is j£j o^ty, jjf I 

can, Ifi reply to th? argymeq<$ > v wc|| ftvq U$e*t *£t 

ranced on the, other sufe* tq fiatjsFy m Lo^h^pf, 
that the demurer sfyojufyj be. Stowed, T $ajj take 
tice of the acts of pa/Hament« whjfch AT* *<*¥ n*f 
to, in the course of my argument, $«t, njjy Jfpfj 
before J ^n,ter info a di^s3MW 5>f ttagener^ que^ipn. 
tt mav be nece#s$ify tp t Ae n ftt'cp pf§oroe f w^'fBf t 
which bay? been spa^e, the*igj> jiqt flush ,'el ffp HRG»i 
a? preliminary to tU<* Viqujry into tfy} majn ft^HWi 
It wa* ^sJke^i, \yhy do JCPW cfenwr, ^np 1 ,M! . RflfjfcjH 
ward upon the record JSQpae fopt, upon Wf"<?fr W W9» 
•m^ht be joi.ne(J ? and a jury jpipaq«e)lejj ? W it yas 
intimated, fce> opd ipsjquajJQn, th,at tfceire wq* fl W<ta 
ship put upoD t^ie ^ejfefld^jt fcy th'n m^ qf {$%* 
PW'Pg- P^ Wy ^qrds, jt is o#w to rM r jfaf ft 
party, (Jefentfaot, *t)QpJd Wish for * jury, ythpf* tftefg 
]$ nothing but a point of Jaw to. b$ decided. |f jf 
quite new, to bear it said, tiat it ^ ^ W^4ub tt» ^cU 
ipit the fecjs, which fovie te'en slat^l by t^ei^jen- 
font himself, a*4 tq refer i* tp tfjc c<wfy yfmbtS 
uppQ Jtui owq ^taten^nt, he fc j*pjh*lft] *q JTO'Wittr 
U i* ftss^rted, 9ji the other sifte, tfejit we «bw<| tytpg 

averred i % the Grac^l Jprqrs objected *&, jB^^prf, 
W*n tf the cifjf ; that WP should Jfcaye brought jp (jig 
ph^rter qf the eity Qf JtyfWy *r«4 *venied it ju p|fl$? 
ing, otherwise the court cannot take notice of it. T|jjf 
Cage Iw beep contrasted with (frp city ff £t*t4*a, jpth 
respeqt to whicb the. equals a^e boj^ud *a qojicp ^§ 
cu^tpn)?, which are penned by Jlb« Kecqrdmr, anj| {he 
*rgunjent \* p that |here |>eing jm ^uc^ pu^pip Jq fifa, 
lm f yopr l-ord^hips fanqqt take notice, tbat JW af§ 

m\*% i« the wy pf /tatfi* ftnt. My Locd% 4^f« 

iire numerous statutes, which reyepgoize the cgjr ^f 
Pukliii, *$ a corporation. If the (pemlemeo on t^g* 
H\\\Gt »iJe h,ad e t \aaBained, tbey wquUI 6ni f ^Jbat .^ 
court is sitting at this jnoQAent* a? ^ court of g^al $b 
livery, within tbe city ^f J)ublm: For, 4^ jjff<k> 
the djistiqcUpo i?» that where a^ecqrd is refM^I iat^ 
this com ( frqpi a countj differot from tb^t ij| ?fh>cb 
lb? court tits, the cQqjnt \% \^c\x considered 9* 
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.W virtue of ^Thigh jtwlctal authoHtf , superintending: 
-aH other inferior courts; whose records are removed 
by certiorari int6 this court.; but as to the county, iti 
which the court sits, in the city of Dublin, it is a 
court of general gaol delivery, superceding all other*, 
except so ikx as ahv recent local statutes have autho- 
rised others to sit. With respect to all other counties, 
there must be fifteen days between the teste and re- 
turn Of the jury process. But in the county in which 
the court sits, it awards the return of a jury *4n$tanter t 
£s all courts of gaol delivery do ; your Lordships have 
judicial notice, that the Grand Jury of the city of 
£>«biin was sworn before yourselves : The caption of 
the indictment, to which tbe*e pleas are filed, shews, 
that it was found by a Graiid Jury of the city x and the 
defendant, in the present instance^ has pleaded to it, 
as an indictmeittyauntf in the city y and yet, it is now 
contended, that you are not to know, that you are now 
sftting in the city of Dublin* and that we should pro- 
face the charters of tne city. My Lords, we rely 
Jon the general taw of the land, which requires cer- 
tain qualifications for Jurors, and among others, r$« 
^joiref freeholds of a certain value, upon particular oc- 
casions; but at the same time, making exceptions in 
cases,, where there might be a delay, or failure of jus- 
tice, if the qualifications, previously required, were 
Essential :— As in the case of cities and towns corpo- 
rate, where freeholders could not be had ; not that it 
is a privilege of the inhabitants of a city, which Dublin 
i«, to sit upon a trial ; for no man -claims the privilege 
of being upon a jury. But we allege, that the excep- 
tion is wisely placed by the law upon its own ordi- 
nance, to prevent its extending to those, cases, to 
Which if it ^ id extend, it would be productive of mis- 
chief. 

My Lords, it is said, that we ought to shew the 
^persons' named in the plea to be freemen: that ob- 
servation might have weight, if it were necessary rof 
us to plead the qualification], which we do not. The 
other side allege matter of disqualification., to which 
ire do not think it necessary to. reply, by statiug new 
matter, or denying what is pleaded : our demurrer ad- 
mits what is stated, and if there were any -other mat-. 
ter necessary to support the objection of the other 
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side, it should be pleaded. Every man it ta be prc- 

* suroed a probus tt legalis homo until the contrary aj** 
pears; until his disqualification is pointed out ; if it 
were necessarv to shew, that the Grand Jurors objected 
to were not freemen , then the counsel for the defen- 
dant have urged only half an objection, for hy their 
plea, they would rely, that they were next her freemen 
nor freeholders, and if their averment be incomplete, 
the demurrer ought to he allowed : that demurrer relies 
upon the imperfection of the plea; and it is n6t ne- 
cessary for us to render their pleading, more perfect. 
Suppose it to be necessary that the Grand Juror should 
be either freeholder, or freeman. They* should have 
averred that he was not either one or the other. With 
regard to the latter, the plea ts silent* and no autho- 
rity has been referred to : therefore it is n<jt necessary 
to enlarge upon that topic With regard to the qua- 
lification oV freehold* it is very much at large* As to 
the acts of parliament which have been cited this day, 
the only inference from them is, -that at the time they 
passed, thev were necessary, that there were mischiefs 
existing, which ought to be remedied, and which were 

* remedied accordingly by the statutes in question. 

1 conceit e, that will follow, distinctly, from the 
alts cited by the Attorney G&X&&AI*; every one knows 
that by the 10 Hen* 7, commonly called Poyning's act f 

'English statutes, then in^ force, were by a $ weeping 
clause,, made law in Ireland* but the statutes passed 
in England) subsequent to' that period, are not .of 

' force here. We were told, and. it is not dented, that 
the stat. 2 Hen* 5. requires in capital cases, arid in 
personal actions above forty marks, that the Juror* 
should have freeholds of a certain annual census. ' That 
statute' was enacted prior to Poyning's law and there* 
fore became the law of Ireland. So far as' it re- 
lates to certain descriptions, of cases, it is repealed fn 

' England \ but is not repealed here. Bv the .23 Hen. 
8, the former statute is repealed in'England* so far as 
it repected capital cases ; but that latter act of Hen* 

' 8. being subsequent to Poyning's act, does not extend 
to this country, in which no similar act has been pass- 
ed ; and therefore, my Lords, it must be admitted, 

, that the statute of Hen* '5* (which gave rise {o the ne- 
cessity of enacting the other statutes mentioned to the 
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tear** retains in force in Irdani. These fatter st»» 
tales are cited to shew what the common taw was ; but 
if it can be shewn, that these statute* were accessary, 
independent qi the common law, they fail to afford the 
inference desired. 

My Lords, this case has been argued upon principle 
and upon authority" The latter consisted chiefly of 
inferences drawn from the terms, and penning of act* 
•f parliament, and the former was founded upon the 
wjiote analogy of the law. There was also an autho* 
fit* mainly relied upon by the other side ; it was an 
argument derived from the terms of the writ of sum* 
tsetvs of the sessions of" the peace, cited from Cr&mpM 
$mt$ Justice. With regard to that, it is sufficient to 
ebsewe* tfogt *t dees' not earry the inference of the 
necessity of freehold further than we admit it : it ex- 
tends ef»y to counties at large ; for it appears from t!ie 
▼cry Passage, which was quoted, that a certain nam- - 
her ef hundreds** were required to be returned ;, but 
there ane no hundredors in counties of cities or towns : 
and ifi the case of the King <r. Higgins, this was held 
to be a sufficient argument for restraining the opera- 
tton of an act of partiament concerning jurors to coun- 
ties at large, for whom it made a certain number of 
tmndredors necessary upon the panne!* ft could not 
• be intended to apply to those divisions of the country, 
in wirieh htmdrtdors do net exist, and indeed the in- 
ference is so plain, that, it is not necessary to cite an 
authority in support of it. 

But the authority of Lord Hale has been resorted 
to* en the other side. His words are general* Speak- 
ing of Orand Jurors, he says, " freeholders they 
** ought to be ;" and it is observable, that all the pas- 
sages, which hare been referred to, are in generai 
terms. My Lords, we do not mean to dispute the ge* 
' Serai proposition : we admit the truth of it ; but we 
aay, that there exists an exception, which reason and 
sense suggest, and which is not denied in any 
book. - f 

Tent writers, like Hale, when commenting upon 
the common law, or acts of parliament, lay down their 
-propositions 3&d rules in general terms, without direct* 
<og 4hek attention to the exceptions applicable 19 
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theiti $ and when it .it necessary to ascertain, whether 
there be an exception or not, -one precise authority is 
support o£ it, will have more weight with the under- 
standing, tbao a hundred general express.ons, which 
take no notice of a particular exception, and therefore 
do not exclude it. If it were necessary to shew, that 
there may be an exception, consistent with Lord Hale's 
genera 1 proposition, it is to be shewn from Lord Hale 
himself; because he refers to that very writ of sum- 
mons, whjch has been relied upon by the other side,' 
and when he argues upon that, and it appears to relate 
to counties at --large, only,- it furnishes some aid to the 
mind, "and demonstrates, that his attention was directed 
to the case of jurors returned for counties at large, and 
that he did not then advert to the excepted case of 
cities and towns. • 

M v, Lords, iiv arguing this question, it w impossible 
to overlook the circumstance* that in some borough 
town&* there might, he but oims freeholder, and in snany 
of those towns, they must be confined to a, very samil 
number indeed. In every criminal court, within them, 
it is necessary to have a considerable number, of jurors; 
and it ia plain, that it would destroy the administration 
of justice, if it we^e necessary * that such jurors should 
be freeholders. To this argument it has been replied* 
that the stat. 2, Uen. 5« is a legislative recognition of 
the contrary : for that it enacts, without any exception 
in favour . of cities or borough towns, . that no juroc 
should be )m panne lied, who had not a freehold of : a 
certain amount, and therefore the legislature supposed, 
that there did exist a sufficient number of freeholder*; 
competent to supply the jury. I think, it is more ua* 
tural. to presume, that in the framing of that act, the 
exception was forgotten ; that the attention of the le- 
gislature was turned to particular mischiefs, a.nd in 
guarding against those mischiefs* they used general - 
words, which were thought sufficient to preveut a re* 
currenceof the evils* But experience soon proved* * 
that, whether the omission of the exception arose from 
inadvertence or design, it was mi unwise omission, and 
became productive of such, serious consequences, that 
in the succeeding reign of Men. 8. it was found neces- 
sary to alteV the act, with regard to criminal cases. A* 
to civil cases, it was less necessary,, because, with re- 
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spec*' to them, the stafc of Hen. 5. extended onlv to 
trials of freehold, or of property above the value* of 
forty marks, in which cases a great proportion of- the 
borough courts had no jurisdiction. But thev all had 
criminal jurisdictions, and when courts of Oyer and 
Terminer and gaol delivery, are held in small towns, 
\t is manifest, that if freehold were an essential quali- 
fication of jurors, the administration of criminal jus- 
tice must be materially delayed and impeded. 'The 
omission of the exception out of the stut. Hen. 5: 
might have arisen from inadvertence, hut the provision 
in Hen. 8. could not ; because it refers to the very case 
and provides for it expressly. 

' My Lords, there was something like an argument 
touched upon, as if the necessity of jurors being free- 
holders arose from the rule, that a man should be tried 
by his Peers. That principle cannot extend to: any 
ease but treason or felony ; for to this hour, if a noble* 
roan were to be tried for a misdemeanor,- he would be 
tried by a jury of Commoners. The community is 
divided into two classes ; noblemen, who are to be 
tried by nobles, in cases of treason or felony, and 
commoners; who are \o be tried by commoners. But 
there is np subdivision ; and it never bps been heicf ? 
that one inhabitant is not the peer of another, because 
he had not a freehold, and that such inhabitant could 
not legally »t upon the trial of the other. The case of 
«J$r Christopher Blunt, Cro. EHz. 4I&, has been cited 
By the other side. My Lords, that was an information 
upon an inlrusioti : two challenges were taken to ju- 
rors : the first was for insufficiency of freehold,' and it 
was disallowed ;. the second was for want of freehold, 
«and it was held good. The reporter has not informed 
us, where the question arose ; whether in a. county at 
«largo, or a city, or town corporate. We should there- x 
-fore be left to mere conjecture, and to infer that it was 
•more probable that the lands of the Crown, which were 
.intruded upon, lav in a <ounty at* large, remote from 
 a town. Hut Higgins's case in Sir. Thomas Raymond 
.determines -this question ; for Blunts is referred to in 
-this, manner ; w and though it is sad in BlunCs case, that 
•,"' there ought to be some freeholders ;"* ( which; I take 
to be a mistake in the print ; it should be someyirre- 
hddj — c< that cannot be intended in corporations, for 
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u in some corparatfons, there Artnofreebei«Vr»ata*V 
* and to justice woiikl fail." Therertwre, wheat tbty 
made that observation , the Court must havfc kwowa^ 
that Bhtnfs case coold not have been a corporation 
date, and it is a$ much as if they had said, " Blunf* 
** case was in a ddartty at large ; tout in a corporation^ 
*• and therefore does not apply to the present case* 
«' that of Worcester ', which is a corporation eases" 9 

My Lords, there is a ease in the books* whidhis par- 
ticularly applicable to the observation; that this Court 
wtH not take notice of the charter of Dublin t but it 
also applies to other parts of this Object, it waa 
doubted, whether the act of parliament, which wtmm 
lions towns corporate, extended to towns, which were 
counties in themselves, and a case incited, ee *ariy ** . 
the Year Books. It was the cose trf an attaint, which 
was a proceeding* not in the nature of an indictment^ 
but was an action by an individual* alleging, that * 
fclfe verdict was given against hirti. A writ issued oat 
of the Ojficma B^cvium i returnable into tf>e Caartj 
where the original record was, arid he there proceed * 
ad against the jury as defendants* who were to be 
tried by a jury of twenty-four $ ami there being tew 
$rries; one was edited, the Grtnd -Awjb and tha 
other was catted, the Pttit form. Crfw. Dig. Tt*i 
Attaint. The year book is 1 £ Kd. 4. 1 %. m. ft taea 
an attaint in the city taf Fm<\ 0aa etf the Grtmd 
Jury was challenged, for that he cotslrf *M axpead 
twenty pounds per tftomtai, according lathe :«tat> If* 
Hen. i. c. 5. it was amwered, that the statate has tha 
vtfeeptibn of cities arid towns tetirperate, as all tfca 
jury statutes have, esoept the 8. i&to • S* It was thaw 
contended* that that that exception wieaws tftie* wbisfc 
are not counties in themselves* but by advice of M 
the jutt'rees, the challenge was not allowed, for tbetfsv* 
tote i* general; and did wot extend to ekios and bow 
rough*. The effect of the objection was, that the aaa* 
tute wjeara cities, which are wet counties wYtfoetaseive*, 
suefe&i CasArfej&d Armigh, m this cduntry ; bat the 
deoisionbas established, that the exception *e#tteilds to 
cfties which **e ewunaes, as foiry tis.it tides wvhasfeat- 
tert towns twiporate, ated vfteu we coote to vow&det 
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tie iwmrtJmiw of the rate, wbfah fa cottteeded for; 
whe n we eoneider, that cities wild boroegfas we re eo*<- 
•tfttatad at a time when there were few, or no free* 
helirwy it ie tmjmjsible to conceive that it should be 
etherwise* Thtre mult be twenty three freeholder* 
en the Gtaqd Jwryv end twelve open the Petit Jury. 
Upon the tatter paned there should he e sufficient mint- 
her eotntned te leave room for thirty five peremptory 
ebeUenges by the pwsoeer at common law, and an 
*wdehmte Dumber of challenges by the Crowo, N 86 
tfeat .there roust be seventy freeholders, at leafitt, and 
eeiNftequendy , there would be a total failure of justice in 
wvety aity or town corporate, in which a criminal court 
•at. 

New., my Lords, kit e* see, fer a moment, the, 
ef proceeding in summoning member* to PerW 
The form of the writ directed the sheriff what 
\ he was te do. It requited the theriffc of counties 

| m return two heights, gitt with swords, which eieaot 

■: ptnom who were teiaed, m capites of a certain pot* 

tiee of lend*** knight's foe is welt known, and thir- 
teen knights' lees wiede e B aren't fee \ se that the dis- 
tinction depended upon territorial possession, and none 
should be returned* but knights girt with swords, dk 
pefsee* trf eenArieruttew. Ftwro the cities or boroughs, 
hnikrtdtrt wwre net required, but two citizens from 
the cities, ted two burfmti from the boroughs. Is it 
to be ooftoeived, that where the territorial possession 
ft fneeboW was not required, in order to form a part of 
the legislative body ef the country— not because terrl* 
ioeial property was undervalued, but because it eouhj 
«ot<be hed,~-yet that the common law, which is not 
fouwdeJ upon positive inrtfrwtions, bet has grown oat 
<rf> end bweti meildfed upon reason and necessity, 
sh ould Teqaire, ^hat triab for eusdemeaneurs, or even 
*f xBases ot life and death, in places where the in ha* 
MtantserowHde wetjthyby trade, should he had before 
none toot f reuhokUiers. A freeholder is the natural and 
proper ineor of a county &t targe— be is an inhabitant 
of that- division ef the country, in which alone consi- 
derable landed property is to be found, But can such 
* tjuahficatf^o he required in that district, fn which it 
<*toefe **t eai* ? 
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My Lords, I wish, as ranch as» p ewab le, to dvotd 

repetition — and not to travel, .again, over the ancitfut 
acts of parliament, or the ground ;flrhtch has been 
gone over by the Attorney General, in such a nrnn^ 
ner, as to leave nothing unsaid. • But, my Lovd*^ 
there have been some observations made uporttbat 
most important case of the King a. Higgins, which it 
is necessary to meet, not only from their, own nature, 
but from the respect, which every man, who heard 
them, must entertain for the gentleman from whom 
they came, and the weight they derive from the ta- 
lents, with which they were enforced.* My Lords, it 
was observed, that a case between the Crown and the 
subject can derive little authority from the name of 
Chief Justice Saunders— that he, was a man, whose 
subserviency was so well understood by the Crowns 
that Pemberton,. who was Chief Justice of the King's 
Bench 9 and who upon the trial of Lord Russell, de- 
clined certain compliances, which -were expected, 
was removed to the Common Pleas y in order to make 
way for Saunders, preparatory to the trial of Alger* 
non Sidney. I thought, at. the time, that there wafe 
an error in the statement, but I was so impressed with 
the eloquence of the, learned gentleman, that 1 would 
not venture to suggest my,doubt — but determined to 
satisfy myself by inquiry. I have accordingly exa- 
mined the different contemporaneous reporters. Your- 
Lordships know, that some oldea reporters indulge in 
a minute detail of the promotions and removals of the 
judges. J found a metoorandutvin Sir Thos. Raym. 
478, Hilary lam, 34 and 35 Car. 2. The date of 
the reign of Cliarles IU was calculated from the deca- 
pitation of v his father, which was the 30th of' January, 
1748, ncar.the middle of Hilary Term, and therefore 
it is stiled, Nil. Term, 34 and 35, Car. 2». " Memo* 
" randum, the first day of this Term, jfrdmoud Sautt- 
" ders, Esq. of the Middle Temple, appeared at the 
" Chancery Bar, to a, wi -it rested in the vacation to 
" command him to take the «tate and degree- of a 
" Serjeant at Law, and Was then sworn, and immedi- 
" ately went from thence into the Cotupicm Pleas 
*' Treasury, and there, inj the presence of ait the 
"judges, except Levinz, who was , sick, made his 
" count, arid had his coif put on, and went to the 
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"CeftimoQ Pleas bar, and made some motions, till - 
" the Lord Keeper- came into the court of King's 
" Beach, ^nd then he was sent for to the bar, and 
" when he was there placed, the Lord Keeper made a 
" very excellent speech to him, and then he came* 
'* into the court, his writ; for Chief Justice was read, and 
«' having taken the oaths/of obedience and supremacy, 
" and oath of Chief? Justice, he was placed Chief 
" Justice of the said; court, in the room of Sir Francis 
*f Pemberion, mho was the day. before sworn Chief 
'* Justice, of the Common Pleas, at his own desire 9 
" for that it j& a .place (though not so honourable) 
'l yetv of more ease and plenty, as the Lord Keepei 
" said in his speech to Saunders* 7 

It may. be said, that PembeRTon could not avoid 
rotiruig from the King" s Bench to the Common. Pleas ; 
but the dates will shew, that the insinuation cannot be 
maintained, and. that Saunders had no connexion 'with 
the trial, either of Lord Russell, or Colonel Sidney*. 
Lord Russell was tried by special commission at the 
Old Bailey, on the 13th July, 35 Car. 2. several 
igonths after SaundErs had been appointed Chief 
Justice of the King's Bench, and after Pemrerton 
had been appointed Chief Justice pf the Common Pleas, 
and therefore his removal to the latter court could not 
bays been, on account of his conduct upon Lord Rus- 
sell's trial* Saunders did not report any case later 
than the 24 Car. 2. He was appointed Chief Justice, 
iff HiL 34 and 35, Car. 2. and the trial of Sidney 
took .place iu th& November following. Saunders was 
either dead, or removed before thai time, for it ap- 
pears that Jeffikies was the Chief Justice who pre- 
sided. The trial was <at the bar of the Kings Bench t 
on the 21st of November* $5 Car. 2. and therefore, 
whatever happened upon that trial, which has been 
the, subject of censure,, belongs exclusively to that 
man, whose decisions will not.be cited as authority in 
a court of justice,*, in a case between the Crown and 
the subject :r—I mean Jefferxes ; and cannot be im- 
puted to the other, who was highly respectable for 
bis learning and talents, as a lawyer, and whose name 
stands high in judicial authority. His reports are es- 
teemed as the best and most accurate of bis day. He 
was of delicate health at the time of his promotion, 
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afrdifriaprobaWe, that he died io * she* tidwj w*otv» 
If fee were removed, the iofetenee, *bu#ht to he 
drawn, turee tke other way, and that be mm tettMWwd, 
because he would wot corjiply with the desk** tof the 
Court, $a that the ease of die King m. Niggins y 
stand* abate all impeachment ; k convey* tha opiman 
of two caorta apon the vary p*mt, and it fe «f asr 
much authority aa any case that waa not tarried to 
Patiiameet oao possibly be. Tha tame ease it im- 
ported in Skin. 105, 10«. where a motion waa teethe in' 
arrest of judgwjerfe* and iha court retaaed to permit ' 
the oowmei to argue, whether waijt of freehold be & 
titaifoige to tbe petts* hatieg by tha opinion of' the 
court, and likewise of the Jtatfteet of the Common 
fiieaj overrated it upon tha triaf.f Front there- 
being a motion ro arrest of jedgwieot* tha objjjmtieti 
riaast have appeared opon the reeefd, ut*) tha cate> 
mght hare gewe to Parliament by writ of error, If the* 
p*rtie* had been- aa advised. 

Mr. JtaJMtf Day. Could the party ha** a writ of 
Ofiw ia a criaaiftal case ? 

Mr. Tfrwm^u. Yes, any L**4, by cettseat alt thft/ 
Crown. In ft ^/>t^ ease, the coasewc is dfeere* 
thmary, ami baa bteo refine? fair political reaaoas £ 
hut m misdemeanors, the subject eaa hate ftt,£reVJw>~ 
jwli titty open a petiwoa which the King -cafteet rt> 
Ittse. 

My Lords, tbe other exception taken it 4a tht w** 
tore of a orinelpal challenge, or a otattenge te the 
favor ; and for the purpose of <ny arguoiem» it it fiwt 
materia*, whieh k is ; because we contend, that tor 
either view, it ettno&t be allowed, tf It be a priori* 
pal challenge, it is against reason and precedes* :•*•» 
and if it ha a challenge to tha favor, tt cannot pre- 
tail in the case of (he fciwg~**hat there eennet be i 
ehaJIenge *n tha King's ca«e 9 besides the passage, in 
which it has been U\d <lown by Lord How, at great 
and constitutional a judge, as ever presided In f*ny 
coiKt—^in Pmicyifs oase, 4 St. Tt. 683, f beg to re- 

* 19th Jtow, 33 6*r. t. Ch. J. ft»(mi>m died, t Shower, 30t. ** 
•fcottie vote in C#*k*/VJM. St. Tt. t)tfc *ot p. 580. Wfrene t«fei«Ii*«*- 
cuhtci<* <itf Mr. $oij*»ut KuH*in#tw, wA.&rJWm&iltjWli, rttfuatiqB 

Ufc**3 (Jiiujres, are gorcectet). ? 
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fei 1 youf Lordships to* a case 1 m 2l« Fiit. Abr. 27& 
y*fc Trudy TotteYsoPs case, in which it was ruled,- 
iftofc there can* be no challenge for fav*or, w herd the 
King* is & paHy. liord Coke gives' in his' usual ^y, ; 
a quaint reason for this»:-*-t?har it k the- duty of ettery 
mart to favour the Grown. But this is not true, in/ th*i 
sense : in which it is. used ; it is the duty of every mart* 
U> honour the King-^but not to favour the 'Hng ; 
against justice. But the true reason is given in a not0 
of Mr. HtA>RO«tAVE, which I observed trembling under' 
Hie finger of mv friend, Mr. Gool&, and which he 
dkknat read: Go. Lih 156: a. note. 4*. " That frdmJ 
€( the extensive variety of the King's connexions with* 
•' hu* subjects* through tenures atld offices 1 , if favor 
4€ to him was to prevail, as ah' exception to a' juror, 
€€ it might ]e^d f toan infinitude of objection; and so 
" operate asa'sferioos obstruction to justice in suits in 7 
# < which te is a' party." If therefore, objection*, 
which are admitted in ordinary cases', were admitted 
Hi the case of the' Kins, it would make the admittii- 
traiion of justice absolutely impossible; My Lord*, 
sect the effect, it \? (xild'have'inchallenges to the array : 
there could riot; be m trial in any county at large in 
which the sheriff, returned the jurjfc. The .sherrflS of 
«*6ry county in Ireland, and I believe in evety* county 
in ^/^mt/, except two, are appointed by tbeCrowrt*-^ 
they ate- removable art pleasure, and are by their oft 
fices entitled to fees* and emoluments; In some pfaces; 
they are offices of cotisaddfable profit, in some they 
may not— but in point of law, they arfe all entitled' fo 
fees; there may>, therefore, be a challenge to the 
array in every crown case, unless where the- writ goes 
to the Coroner! which was never heard of v for the 
rftu.ro of a Grand Jury. 

, It has been cpra pared to the cage* in the books, of 
the King's vukt v or menial servant. I can scarcely bet- 
lieve, that the learned geo tie man, who made the cottr- 
parison wa? ^erious. Can it he thought, that any coo>- . 
parison will hold between the King's menial servant, 
and those, who are acting in the service, and for the 
benefit* of the state? All the justices^ sheriff^ magM- 
tfat&s of every description, they hold their offices dur- 
ing eh^ pleasure of the Crown ; but they must b'e coo* 

sitJerred' to be abo^e'tBdt^mptatib'n, far the pelty ia* 

M 



,90 

finance, that cotild arise from such their situation. W«* 
are told, that the mind is biassed and influenced. No 
dqubt, the mind is subject to many impressions ; and 
we must lament, that however a tribunal be consti- 
tuted, the accused must be tried by men of frailty. 
Bui give me leave to, ask, would the chance of a fair 
trial be encreased, by excluding, those from the jury, 
who are selected for their talents, their integrity and 
character, to assist in the conducting of the public 
business? If it would, it would be a serious injury 
indeed; and in many places, it would be the duty of 
the Crown, in appointing to offices, previously to en* 
quire, whether the appointment might not be an in- 
jury to the administration of justice in those places* 

My Lords, this is not the first time in which an ob- 
jection of this kind has been taken ; but it is the first 
time, in which it has been persevered in* A gentler 
men of fortune, now living in Ireland, Mr. Rowan, 
was tried in the year .1794, at the bar of this court, 
upon an information for & libel ; a challenge was taken 
to a gentleman called upon the Jury, as holding a place 
under the Crown. The Attorney General of that 
day, Mr., Wolfe, afterwards presided in this court, 
and was created Lord Kilw^robn ; a man, whom I 
will not hesitate to compare with any other*: for ho-* 
nour, integrity and constitutional spirit^ whose last 
words set the seal to his character, and will mak$< him 
be remembered by posterity as a genuine supporter of 
the laws of bis country* My Lord, he started up with 
indignation and astonishment, at the' notion of such a 
challenge ; he insisted upon the illegality of the ob- 
jection, and observed, that it went against all that was 
honorable and respectable in the land, and it was over- 
ruled by the Court I believe your Lordship was at 
that time on the bench. Perhaps, the warmth of 
the moment induced Lord Kilwarden to express 
himself too largely ; the objection did not militate 
against all, that was honourable, but it did against 
a large proportion of honourable and worthy p\eu'; 
"and*, whatever may be thought by some, let &ny 
man look round through the country, or that portion 
of the community, with which he is acquainted, and 
*&7t .whether he does not see among those who are 
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now engaged in tbe public service, many indivi- 
duals of great respectability and honour, aud as fit 
to discharge the duties of grand jurors, and to assist 
iii tbe administration of justice, as any others who 
could .be named. 

My Lords, the Attorney General of that day 
would not have opposed the challenge, if it were 
admissible, nor would the Court have over-ruled it* 
I believe I have stated it correctly from the printed 
report. 

Lord Chief Justice Downes. , I have a perfect 
recollection of the facts oi that case, as you have 
stated them, 

Mr. Townsend. My Lords, having disposed of 
the law of the case, at least to the best of my power, 
it is fit, that I should take notice of one or two bb- 
serrations, which fell from the other side, during 
tbe argument. It was stated, . that this was a case 
interesting in the highest degree to five-sixths, or, 

even more " of his Majesty's subjects ; that 

the feelings of the; people are engaged, and the 
Tesult is looked for with anxiety, from the re- 
motest corners of the island. My Lords, it may. 
be interesting to some, and the anxious wish of 
others, that the indictments which have been found, 
should not be tried. But further than that, what 
; " interest have his Majesty's subjects ? — No other than 
this, to have that dofte, which the Court will do, 
whether it be of public interest, or not ; that the 
law shall be settled, and that this case, shall be 
decided according to it. 

But as to the public interest, the public^ has been 
looking on for five hundred years, at grand juries 
returned in the same manner, as the present, without 
a single man objecting to the mode, or express- 
ing, a wish, that there should; be any alteration.—* 
There is no man desires to see such an ancient 
v system, and established usage departed from, though 
some endeavour to tortus tbe present in to. an' uv 
regularity ;• no man desires, that the most respect- 



aWe citizens shotrlfl be exdaded from ike gr$n<! 
jury ; those citizens, who have raised themselves 
by their talents and industry, and have .qualified 
themselves by experience, to discharge the dories 
of juries ; js there any man who jvishes to sefe such* 
men displaced, and to have them succeeded by il- 
literate persons occupying small farms round the 

City? WiH any man wikh'to have si^cb a prap-' 

tice adopted in this city? — -Is it not more fit and 
consistent with tfoe nature arid co^titutioji of jibe 
city we inhabit, that the grand iUry should he 
composed of its wealthy and intelligent aldermen 
^nd merchants? Would ^ny pan desire that tijgse 
should be overlooked, and that the sheriffs' should 
search through the suburbs for freeholders, having 

forty shillings by the year?* If there be 

any such man, I cannot agree wjth htmj and no 
good man will agree wjth him. SJiatt it be said, 
that the man who is co/ttpetenj to transact the com- 
plicated business of mercantile concerns, and vyhose 
habits have qualified him lor the djstfjarge of pub* 
lie duties, shall bp excluded ? The'pos$es$ronof k 
freehold is one thing, the possession of wealth, 4 
character, and credit, is another- : Out of whicl* 
class would any man wish to hav$ the graud fary 
chosen? — — Jf from thp former, I envy hitn not his 
choice* 

Mr. North. My Lord?, I do not rise to ural^e 
any further observations upon thp questjop before 
the Courti but merely to justify, from authority, 
the impressjpn whjch yesterday I corjveyed to (he 
Court respecting Cfcref Justice SAUpDEfis. 
- Lord Chief Justire ©ownes. I should" he sorry, 
if we sat here to try tbe reputation of Chief Justice 
Saunders. 

Mr. Burne. My Lords, Mr. North's authority 
was taken from Nortffs life of Lord Guilffford. 

Mr. Townsend My Lords, I am perfectly satis- 
fied, that the distinguish^) gentleman, who made 
the obsertations -upon Chief Justice Saundshs, did 
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twt motictow *feoro, Wdmit thtaktog 1tf«M**f fa*i- * 
Bed by**th*rt<y. So for as Afrrtf's life of «**/*. 
^/wif was attritoifcy, lie was supported i*i the obser- 
vations. But I bo?e -founded my -reply upon the 
taest sjources; 4&e primed «report* ©f die times ; the 
dates of the *r%k, compared wWi the efaoges' upofe 
tbe bench. 1 was* anxious to *>hew> that justice had 
n#t fceen done to the memory of SduaBsftK 

Adjourned* 

* '  •> • 

Saturday ', 1 6th. November, 4S1K . 
The Court pronounced Judgiwenu 

Lard Chigf Justice BoWNfcs. In dii$ case, timfe 
liave$>eeo two pldas in abatement to an indictment 
for a misdemeanor, to which pleas the Attorney 
General ha? demurred. The first plea is,, that sojode 
of tbe grand jurors therein named, are not free- 
holders of the county <of the city of Dublin ; and 
tfhe second plea is ; that some of tbe grand jurors 
hold offices under the Crown, from whence they 
are removeabfe at the will and pleasure of the 
Crown. On the part of the prosecutor it is ton- 
tended, that neither the one plea nor the othef, 
fbrtns a valid objection to the indictment, or war- 
rants the Court to say, that the defendant ought 
iiot to be tried upon it. 

'* It is contended, with respect to the first plea, which' 
. objects the want of freehold, (hat other qualifica- 
tions, in a city or town corporate, where this ob- 
jection ia made, are sufficient, for instance, that 
of being a freeman. For the traverser, it is con- 
tended, that supposing freehold not a necessary 
qualification, but that it is sufficient that the juror 
should be a freeman or citizen, such fact does not 
appear ; that the ATTORNEY GENERAL ought to have 
replied, and to have shewn such a qualification by 
the city charters, from which it should appear, that 
the j^ror wa$ sufficiently qualified, although he had 
not a freehold, and that we cannot otherwise see - 
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that the indictment was found in a city, exempt from 
A the general law applicable to counties at lacge; as 
to this preliminary objection, it is iiapOBftible. to sub- 
mit to it for a moment. The Court must take notice 
in what place they sit; and the indictment, by the 
caption, shews, that it is taken . in the city of Dub- 
lin ; the pannel of this jury was returned in the 
presence of the Court, by the sheriffs of the city* 
But if we could give way to this preliminary objec- 
tion, and hold, that we cannot take notice of the 
place where this indictment is found, we must al- 
low the demurrer to this plea, because the plea 
objects the want of freehold in the County of the 
City of Dublin, Kc. and therefore, unless a freehold 
in that city be a necessary qualification for a grand 
juror every where, we must, if we cannot take notice 
where the indictment is found, hold the plea. bad. 

The plea itself supplies an answer to the objection, 
which is, that the juror has , not a freehold in ike 
county of the city of Dublin* Such an objection 
could not be relied upon, for a moment, any where, 
but in the county, in which the indictment was 
found ; it would be ridiculous to object for want 
of freehold in any other place, and therefore, the 1 
plea itself is conclusive of the fact, as to the 
place in which the indictment was found. 

It is then objected, that if there be other quali- 
fications, independent of freehold, by which a juror 
may be legally impannelled, these ought to appear. 
That objection, in my mind, is as weak as the 
other. When a party pleads in abatement of an in- 
dictment, a particular matter of disqualification in 
the grand jury; he admits the truth and exist* 
ence of all other qualifications, which he does not 
deny. He rests upon the single objection, which he 
assigns, and in doing so, the Court is left to pre- 
sume, that tl>ere is no other ; it might as well be 
Contended, that the Court should expect, that the 
Attorney General should aver, that the gr^nd 
juror was not a minor, but of full age; that he was 
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not an alien, but a natural bora subject, and so v 

of every other qualification for serving on a grand k 

jury. Therefore, as to these preliminary objections, 

which have been urged on the part of the defendant, 

in my apprehension, they are not of the slightest 

weight.. « 

. The principal question then is, " whether in a city f < 

" where an indictment for a misdemeanor has been 1 

", found, freehold in land, be an essential qualification ' 

" in N a grand juror." There is little to be found in the * 

books relative to grand jurors distinctly. But the ques- \ 

tion has been argued on both sides with analogy to tho 

qualifications of petit jurors, and as they are' to try and 

the grand Juror only to accuse, it seems to be treating 

the subject fairly on the part of the crown, to enquire 

whether in a petit jury circumstanced as the present 

jurors are, tbey would be qualified to serve. It is ad- 
mitted, that in counties at large, the jurors must be x 

freeholders, and that every where, tbey must be liberi 

tt legates homines. This latter quality, it is contended 

for, on the part of the crown, is communicated by the 

king's charter, to members of corporations, who are 

thereby made equally competent to be impannelled on 

juries, as inhabitants of counties at large are, by reason v - 

of their freeholds; and it is contended, that necessity ? 

gives rise to such qualifications to prevent p. failure of 

justice in districts so small as some corporate towns are, 
and the necessity/ of such qualifications and its sufficien- 
cy without possessing any freehold, is. argued for t by 
inferences drawn from statutes, from reference to law 
writers, and decided authority . x 

On the other side, general principles are insisted 
On, one uniform qualification of jurors, (namely free- 
hold) is maintained, the inferences drawn from the 
atatutes are denied, and the authority of one decided 
case, which has been much relied upon by the coun- 
sel for the Crown, is questioned. 

It is to be lamented, that there is a want of perfect 
precision in the text writers upon this subject; we 
should expect something from Coke, Hale and Hawk- 
ins, to set the question at rest, and shew, with preci- 
sion, whether the admitted necessity, in general, of 
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th» qntalttJcaricnt of b*tag » freeholder \«n at Mat- 
won few* miiversnH apjrtictMe* to* btfth; fofcif& «*)<# 
Itafc'Jdttfc*, at*4a#w*4l to*ettta»»affM 4*tfptf^4ow*»^ 
** i* !»» acknowledged* to-be m ctH**Kfe$*av Ia»g* 

But tfti* pce«feia»* sil'destfeifele, wilt no* &0 fttttx* 
in any of those writers'. In 2 Zfafe, 155, it is- steuft 
" tttat the Orand\Jurbr*i»tostbep^# kgat&tom- 
>M ' rtes, £mP riiertrfbrfr, if ?atiy*orre <*f die inrdictb** be 
-' outlawed/ thougto'ih^arpersoiial action;, it is<# swft- 
•*• cient plea, to avoid the indictment*' THeir lie 
says, " touching; theiir, annual census^ t dbno? fltid! 
•*■ any tiling determined* but frCtHoVdxfs thy outfit 
H to bt? 2 Hale, 5 5. t Lard* Hale, speaks generally* 
iu this passage He is treating, of qountwat large„ 
not* adverting,, to* citie* or, barpug}**. Bis. Hforda ane 
g^i^efai^ butxaaixot b^s^Ld ta be absolutely exclusive 
^£: all, ^oeptioii^uf, cities qr, bwoDgb* o^eming, 
whiab^betw** ni* $ft««Jtin$;«af>df ifab^pe to o&bw. 
#wtte»ce. of U»^ ta^strififrietttt to satisfy tho^mmi^ 
that fchdre* i«t ayn? eKtTepticm.tort^r^ J^/^j testis 
anonym does?not rf o»mr»6idt>it< lm& H*wk c: 25a % 1 9t 
p;3oa, he sev«i *• I:d*n««ffcribitaJiy}wbt*e^ 
u> that* mbrbufcr ffieehsUteis* ought to be retttrae&cn* 
** ar GMnct Jury. B«f •Iftycrfitr the law -witt* this* res*' 

rjetet altered by statute; sbvtt'be shewn "irr tbetwen-- 
' ty-fitst section;'* trVthefr state* two statutes; whicttt 
have been refted on in argument Here ; the \1$. Edftf; 
1. JVesttni2. c, 38. twd 21. Edw. 1. I)iiis 9 qui^onen^ 
sunt in assists. The first of these enacts, "that none' 
" shall Jbe put on juries or assizes, though tl^ey ought 
" to. be taken in their proper- county, , who have Jesa 

tenements, than to the : value of twenty shillkig^ 

yearly ."* The second statute is upon the same sub- 
ject, and to remedy the same grievance ; the oppres- 
sion of the poor by sheriffs in favour of the rich.— 
This statute prohibits the sheriff to put iri any recog- 
nizance that shall pass out- of the county, those who 
have' not* lands, and. tenements of the yearly value of 
IWshillings at* least, and within the county, none 
shall' be imparinefled who have less than 40 shilfinVjs,, 
Butfrhfen ^recognizances, assizes, and inquests pas* 
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upon art)' matter touching- cities, boroughs and 
to>vus it- shall be done like as x it hath oe^n ac- 
customed. From that exception, Hawkins infers, that 
.neither bv common Jaw, nor by these statutes fva* 
there any necessity, thai: , petit jurors should be free-^ 
holders in cities, and from thence he infer?, that it is 
probable, that there was no greater necessity, that; 
Grand Jurors should he freeholder?. e 

But it 4s said, that the inference which has been 
drawn from the early statutes of Edward, by the coun- 
. sel for the Crown, and by Hawkins, is not a fair one — 
that these statutes only required a qualification from 
County Jurors in point of value of freehold, and have 
not thought fit to require the same as to cities or towns 
^corporate, but it is insisted on, that in bothy jurors 
most be freeholders, and that the only consequence of 
those statutes was, that in counties, the freehold must 
be to a certain amount. But that in cities, there muse 
a, freehold, but no value is necessary. The inference 
drawn by flawfcins, if it rented merely upon the cir-* 
cumstance of value of qualification, would not carry 
perfect satifaction with it. Those statutes certainly 
insist on certain value of freehold rn counties, not with 
a vjew to the parties, but to relieve the poorer classes' 
of jurors from grievances which they suffered. Possibly 
the same mischief did not exist in the corporate towns, 
so as to call for a similar remedy, for none is given of 
any kind, and non constat, that Parliament, if they 
deemed it necessary, would not have made the same 
regulations, as to jurors of cities, or some other reme- 
dy analogous to their situations. Bit* the inference 
drawn by Hawkins does not rest on the exception of 
jurors in cities from the same value of qualifications, as 
those in counties, but from the saving of the rights 
of corporations ' ( it shall be done as hath been accus- 
. /pwtfrf"— shewing, that those towns possessed usages, 
with regard to juries, with which the legisture did not 
intend to interfere. 

The next statute argued on is the 2. Hen* 5. c. 3. 
and this is the first statute which enables the party pro- 
secuted, or the party in an action, to object to the want 
of freehold^ or insufficiency of freehold in a juror. It 
enacts, that no person shall be permitted to pass in any 
in any inquest upon trial of the death of a man, nor 
. ■' ' • . K 
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* *am^pera*i We rioit latitfe or tettBifenfo 6f We 

* Vear?y vMfcfe 8f «fty 's&BRrfgs aWve all ^t^A 
'"fam'-todis* «cc.— % tftat ft tfe challenge bV 



tliercjfdre, altliougb cities .'avid towns wye i. v , -~ 
jpressl^ mentioned, it was tielS to extend (to them. 
rBut, clearly, U cloes not extepd to tbe offence of 
.misdemeanor, which remained after that statute, tri- 
aWe as at common law. The provision <6f this sU»- 
4ute,was /found inconvenient, for waht trf a sufficterijt 
number of freeholders, ^qualified urider this statute, 
and tine 23d of Hen, 8eb, fch, 18. was' errascted ; 
ft recites, theft trials 'in murders and fetories?, -fti 
dtft&, 'i>6foiighsy "Httd t&Wns c6if$itite, had $e£n 
tffieritfmes Vfefciygd * by Yeasdn k>f ctfolfcMge for &<* 
*6f 'siiffitSeAfcy <K fr&ftbld ; an>i't Enacts, ttftt eHrity 
persoir, xflto either Vy the rfaWfe Hi citiiih, tk r 6f X 
jreertiith, or any 'cfther name, *ddth ehjoyafitl 5 use tff/e 
liberties and privileges df a'tfiy cFty, ^Srdugh^.or town 
corporate, being worth in moveable gdbd's £6 the Value 
*of forty pounds, be admitted in trials Q,f itnuijders and 
'felonies, albeit tfiey have no freehold &c, It is ob» 
^ervahle . upon this statute, that misdemeanor is not 
mentioned in it, or in thq, statute of Henry V. And 
yet, if itiisdtyneafiors were triable at common law, by 
freeholders oitiy\ tike same inconvenience iniist have 
arisen froth the ^paucity of freeholders, as in cases 
of murder and felony; and it is -not very easy, 
on a supposition, that freeholders tf ere necessary at 
common law, to give a feasoti ttiat ^otrld induce the 
l^gfelfet(i>fe t6 stiff^i* pertont 'frito Wete fidt ftefctitoltfert, 
to sit upon trials for murder, and trttter felonies, attfd 
&tfe it &\ iieS&lszty, \t#t ittrite but freeholders 
cdiiid M 'infoannrfted in cfcses of mistfemekno^.— 
^hts Statute ; nirhisHe^ a Very diobg inference, thai/at 
Jeast in the case of misdemeanors, there Sv£s no ne- 
.cejssity^ bfy t(ie cdmiiidp Jaw, i^TVat jurors should tie 
freeholders; because, it there had been such a ne- 
cessity, the legislature would have extended the re- 



ttedv to them, and made them triable by, frqejnen, 
lOTiiior ^ qu^ufftcatton in goods, as wa$ don? in, 
ttj&'&Ogfli of /murder aud felonies; and that inference 
ayfsVrt'^ frorti' the statute, furnishes a strong support, 
jF any were wanting, to the case of the Kvhg % versus 

smni 9 \h : s{f f " * •■• ' 

Tt plainly appears, froth an examination of alt the 
grates, relativfe to juries, that every general act, 
on Mie qualification of jurors (excqtf. that of Hen. 
fifth, afterwards' replied in thi$ respect) h^s an Ex- 
press savin's: for cities and towns corporate!, in various 
phrases; in onfc, tpp expression, is, 2^ snail be donq 
" as 'teas VLCC&storried ; in .another, they shall reliirn 
touch per*<ms as they ka&Mum* accustomed to da;' and 
in another act, saving their ancient usage of, returning 
MWP* M\i M^igh afcy, xfeu O^ma ap m&V** 

% POMS <tf WJW^ftiHJfte? iCfffoptjeK 9ft \wsft* 
*n.4 it -.WW PPft t&ffigta' tetpqftpit .^fte BM-. 
^W^W to pitf t,l^» u#op t^^j»ft fuftigg. ^ 
ifl&reflps aqis^ frora %i*y <>f« tljpsg^s, tljftt any,<#- 
f?i9pe, heloyv, flippy, yfe\qh tfcj^J^i* Vi, >Y a * ev.vr. 
tyJaff, pr.p.u^dip,, reguKft^ ^o^tri^ ^y fafita^ 
?W in counties ftf 9jjtieh sy* \n 9<mh** ?A ,ar $e- 
■, Wtaft *h# p^i^e^ hft ? , |n, 4$fee#i %g€£, p^erf. 
a ;Y^UiB upw tfap fr<#\iqW, *&?k ^faultf quj*U/y pjft- 
**»« ift co^riji^, at l^gg, ^ , hftysjfjgni tiq#. t£ 
tjftfe increased |ha^ y^^ frf>n> .t»^F?I^ in S3. *P- 
t^B, ppun4s; in, ^ v tfcg^ - H»^ffi& $ 8Bfff % 
»#»«* 9f ^e, towns, mti :«ft 9H«U^9*viptj w Uijdf 
*j in *W in^nffe reo^i^,; SSflept by ^ sfttitffc 
of Hen. 5, wh^i in,. i^i* «$p§pt h,as bg§n rap^a^. 
T^ fcext instant ifl whjlcb ^y t$fereg£.e. is inftde 

fo a^iy act jo t,^ir <^ligp^{ipnib^ Mfe l t W ^>ute 9$ 
% ; 9^ Ueyt. ?. fvhich ^nji>^^ Ui£.ni *p tyy WH5 -r 
d§5? and felawes, wjt^i 9 quajj^^ion pf P/rso^ 
pmrtjl only- All tf^is d^mpm^ing^ tbft liQffSjjgj 
^ ca .^ «^X b*.¥^ b^en, a^; ^ifdprs, and ftth/ft 
. fclpn.^s,, bf fpre tliat s^tu^Ta^d ifn^er the ^ ftf 

R^SRe^sprs of freehold property, £* ?[ft>: Pf^o^j, ^s, ^ 
qualification, for the trial of mimrf offences. 
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XVith thfiso observations, on tfye pjpoyisiqijs made 
hy the different statutes, and .especially^,' observing, 
thai if freehold property ever was the tjuajifigatiori 
ipr a juror ju tq^ps corporate, that thp, statute of 
lien. 8th left misdemeanors triable, as >ajt contmcto 
Jaw, and of $oqrse$ in so singular a way,, that misde- 
meanors.?/^/ be tried » by freeholders, while a per- 
sonal prpperty wasjjj^ade a qualification, for thp trial 
of murders, vykj^^a^scarcely have been possible 
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lenge "was ever m^&Njr allowed ; and thus, it would 
wopfd have been( i^s\uHevous, after so long prac- 
tice to the contrarv, toWJmit that challenge. 

This case, theiv^bqgmrjied to its proper subject^ 
misdemeanors, seeraso fSt to be, in itself, liable to 
objection ;— — ^alfcd*it is met t>y rip -^contrary au- 
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But whoever was wrong in the proceedings' n gainst 
Lord BusseL, cannot "fairly be attributed to tlie in- 
fluence of this case, or of Saunders, who was Chief 
Justice when it was decided. He did not sit upon 
Lord KussdVs trial. 

The case of the King against Higgitis, does not 
touch at ail upon trials for treason, or discuss, whe- 
ther or not the jut-ors in such cases must be free- 
holders : but the generality of The expressions* when 
he observed oft BliCtiCs case, gave to the counsel 
for the Crown, on the trial .of Russell, the oppor- 
tunity of making an unfair use of it ; for, in Ihg- 
gimf* case, the Court said, that though it is said 
in Blunt 1 * case, that there ought to be some free-' 
hold, that can not be in corporations, &c. Now, 
BlunCs case was a misdemeanour, and did not arise 
within a corporate town, but was in a county at large, 
(as may be plainly inferred from the words of the 
Court, in discussing IIiggins\ case), and therefore 
Saunders does not deny its authority. 

• The present case is one arising within a city- — 
so was the case of Urggins, and therefore, when 
Chief Justice Saunders says, that though in Blunf* 
case it was held, that the jurors ought to have some 
freeholds, that cannot be intended of corporations,, 
for in some corporations there are no freeholders at 
all, and so justice would fail ; he does not controvert 
die doctrine in BlunCs case, which was in a cpupty 
at large, but explains the meaning of the case and 
shews, that it does not apply to the case, then before* 
the Coijrt; because the objection, that there should 
be freeholds, applies to counties at large, but could 
not be intended to apply to corporations : and there- 
fore it appears, that the observations in lliggins\s case 
were meant to apply to the case of corporations only, 
and not at *ill to counteract the doctrine of Blunfs 
case, that the jurors to try misdemeanors in counties 
at large, must be freeholders : and if the decision of 
Saunders had been treated fairly and properly on 
Lord Russell's trial, it would have received the same 
answer, which he gave in Blunfs r case, and it wo u hJ 
have been sajd, " the decision of Saunders does 
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ttot apply^ for wjien, he^aicT, f(<$y 4$g wraj^ Pfir 
cessary'on tcialsin corporations n.e. \v.kf s J?£#iy#g:RQ*- 
^f cases of treasGn 9 bnj, of inisdenjgajwK^ 

If we do not do him the justice of c#p fining, lua 
general expression to the subject m^ter, <^ wjrag |)g 



acts declare ih$. conuaon lavv; ^iat, vT^.'cagfg; qj~ 
ljigli treason, the jurors must t>e freeh'^eis.. SAW- 
DERS does pot a£(>£ar e v^r to .^ve c|enfle,d that f^oc- 
tr .i«* ; certaiply nof ( ja^(%^ case, ' 

Perhaps, indee^ thp 4 de^ar^j^ of right bad i#, 
one respect, thrown, some dpuljj; ^n paft of the ^a T# 
sorting of tlm case,, where }t is H se 4.;* s an axgum^^., 
that in some boroughs there are. go, fgcelipluers ; y^t 
by the Bill 'of $5!^ it is/de^^ &^ all, trea^. 
must be tried by freeholders, w£ must ^hete,forje s,u|£ 
pose thajt freeholders exist ip all, or if the, case shall 
ever arise of atreaspa cpjpm.ittecU.n a ci^jr Of c.§f#$£, 
rate town, twrniing a county in uWlf, ,9fl4>. w i$H**t 
freeholders suffi^i6))t"to. fp/pft^ j«y» 3ft ej*$ajjca/is r , . 
ii^nt tf justice wjty a^ise, wh^h \ bpps wi^npjj^, 

happen. ' ,.■••.- 

But if doubts, on that a.ccpiun^, ajffec* Jjart Qf Uo^. 
reasoning on the case, it do.es. not; strike pi^ that tjiey£ 
can warrant. us in condetiwg$ $$^iw.fti i^pfttnir. 
dieted by any other ; uiade by Mw& c W*f>tt ^W°ft? 
of two courts in Westviiiistex IXew 9} c^n^fimajble tj>. 
long and ancient practice, and. t,o Uifc best evidence c*f 
the common law, fair nuereiice frqm ajKciff nfc ^ta^cpes, 
uncontradicted., as it appear* to ^.-by *q>; c\ec#ei$L 
case, 9r any dictum of any law writer^ plainly bea,^ 
ing on the subject ; and it U, rgn^arkable, tliai abocft 
the period, when the declaration of rkfotfi was njade,, 
and abpu$ the tinie of the decision ip t jUiggws's, ca^e, 
there had been numerous totals, fpp ^is^e/qeajpotjes;, 
pf almost as gr.^ iflippr.ta.nce, as eljjejj a ca^e of ti^a^ 
son, yet the case, p( ^lisde^eanpr .is po^cWyjfpa 
by the bill of rights, which require? the Quaj&cadcMi 
o^ freehold, in the case c»f U-ea^op p^lj. , 

1 ou^ht to have hptice.cj, tl^t tluee or four Ici&h 
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St&fites 'hive bcea 'referred Vo, ^pfickble *6 <&>*, 
tVta'4if&&, Gdlmy ? *&'c. Wlfieh ! rec?te kii ttttohvfe- 
notice tfrisftig frtffa'watt'df stffecte^t 'fre'gh&M&rs <C6 
tf* htfp«hif<e*lei<5 UfJdn 'jfcrtes-^frtmi *whk*i if fein- 
l^fWdii*liat 'fteehbtders are J iiddessfe : !<v 5n ! c6rp'6 l ratfe 
towns. This dbMiVktidh ^k*s *a*l#actb«ly answered 
fiftfftlthfe'bfr ;<%hik'ttte'&&firte 'of H<eti. 5. created the 
ftf ISchtef, %$& rtot'lfce comnidh 3kW :— tMt statute 'ex- 
nJtedih IM'ana, -aftA wks- n<yc fSffetftetl hfert ! by ttte 
SSHtdte *6tf #*?#. ». So thttt ttd Wf&enee fcr^es TrtfA 
fliese 'Hticfel iicte efc/ilanatbt'y '6f . Ww the ddnfmon 
Ja*V*s*tbdd bfefbrfe. 

Tfie'dfife tfcefo dftiife liftrtfr a. Jffggihs, tfliicli ts fli- 
NkftlyHh^oiiit'fd'ttiefyf'feselit, cannot be shaken, and 
Artist fttfe'thfc J ea$e, ami the demuVferto the Urst pfefc 
dri^t Ve atibw#L 

• flfo tfo f thfe -Second £lfea, that sdhie ifr the {JrahA, 
Jurtirs 1l6li offices under the CrovM, rdmfcMeUble at 
the -frill idf'"tlfc Cr&wn, it'ts ; eiiou|h to kay, 'fltat it has 
bieh^dlfethnty decided to bie no citise of challenge to 
vV&Jt3kf6r«; K>afdrtiart, iHsiid cfetise df objec- 
ts to a "©rfctid tf (lYd*. If sueh an 'cAJectron 
\f&fe feltdWed, We Wrfst lidld, that "vA Infinite 'nuhii- 
J^r'df ? tte nib* rfrgritdfidds persons, iriistbe prdsti- 
tt^ll fttek|fctote, hnd absolutely dfeqUaMed ffOhi ho- 
tfl&tly e&Sctiting the dffice of b 311 ror. Tfefe trile Yea- 
feofr, \vKy lib sttch challenge to the tfbvdr lies, is 
givtefh by Mr/ifargfdve, because the cdilrittetidh *be- 
ftvfeteiidfie Crovvh Und 'the subject is so exteifsi^e, theft 
if Mtrtih ah •otyet'ti'dp were allowed, it would disqualify 
ab'ihfcrtiy, fcs to'ifhrjt*de the atiministrWtibh of justice;. 
B^id&>, fltere'kre severtd statiities, faith here arid it* 
Eligftiild, e&fettfjjting various public officers frdm the 
dttfy'rfF sefWtfg upon juries, not disqij&iifyirig those 
Wfivicfrs; but tejtdtisftig tltem, 6n fcccduiit of their 
feeni^g eri^ygfed iti the public service; '%hteh provision 
Wttbki be Untiace&ary, *if by Wthfcy cduldhot'serve 
iip&tk j'tfriefc. 

* 'ft h hot itec&s&ry to Say rtidffc i^prdu this pdiifit, 
WWih Has *fe^nso dfteh d^termii^a, %ith respect to 
Pdtf tutors, jfefrtldiifarry by ; Ldrd Hoit Vh'Parkin&s 
cA^, -fey <L(Sr& - €hftf msttce ; Pk*fr, fti atWr^ caw, 
and ( ih r i>tfe<of fl^tri^h ffere, +ttem% dot of the pm- 



10* 

* 

ceedings of The United Irishmen. ; — I believe in the 
case noticed at the bar, this objection was determined 
to be no groundj>f challenge. Thejaefore, in my ap- 
prelvension, the demurrer to both these pleas in 
abatement should be allowed, and the Traverser 
should he put to answer the indictment. 

Mr. Justice Day. . The zeal, and apparent con6- 
dcjnce with which this case has been urged on the 
part of the Traverser, will, I trust, excuse me, if- 
oot withstanding the conclusive argument which we 
have just heard from my Lord Ckibf Justice, I 
trespass, for some moments, upon the public atten- 
tion: The Traverser has pleaded in abatement :--t- 
first, a plea for favor in the Grand Juror to the Crown ; 
and secondly, want of freehold - and the Attorney 
Gekeral has demurred: With respect to the first, 
1 hare already anticipated that objection, when I gave 
my opinion, touching the . right of challenging' a 
Grand Juror, before he is sworn ; and I said, that a 
subject cannot take a challenge to a juror for favor to 
the King. Various grounds have been assigned for 
this rule of law : but whatever be the principle, cer- 
tain it is that the rule stands <upoa very high autho- 
rity. Bro.Abr. f. 122, says " The King can chad* 
" lenge for favor, but such a challenge against him 
" jp of no avail." And in the same book, f. 126, 
4C No mail can challenge agaiust the King, that a 
u Juror is servant or favorable to the King." So in 
Lord Coke, Co, Lit. 15b. '« Where the King is a 
" party, one shall not challenge the array for favor;" 
and in Parkyris case, 4 Stat* Tri. 632, Lprd Holt, 
assisted by Tr.eby and Rokeby, all great name*, 
held expressly, " that i): was no cause of challenge, 
"•.that the juror was servant of the King." So dis- 
tinct does the law consider the King in his political 
capacity, .as the Castas Rtgni> and interested, (not as 
the exception would import) in the destruction, but 
in the preservation and protection of his innocent 
subjects* Here then are three of the greatest author 
rities in the law, concurring in the point, that such 
an exception does not lie to a Petit Juror, even in a 
case of treason ; much less then will it lie to a Grand 
Juror, and tt^atin the case only of a misdemeanor. . 
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With regard to the second exception, although 
pressed with much confidence from the bar, and sus- 
tained with great erudition, eloquence, and modest 
Worth, by a youn£ gentleman*, who has given early 
promise of becoming an ornament to our profession j 
that exception appears, to me, to be as untenable aa- 
tbe first. The affirmative of that exception, it is upon 
the Gentlemen, who make it, to sustain; and in my 
opinion, they have sustained it, as an universal proposi- 
tion, more by assertion, than by argument, or fair 
authority. Upon principle, they did not offer to sup* 
port it) they did not pretend to say, that however 
expedient and desirable a criterion of independence/ 
freehold might be in counties at large,, where freeholds 
abound, if would be reasonable to ex*ct the same qua- 
lifications in cities or towos, where from the paucity of 
freeholders, it would be always difficult, often impose 
sible, to find a sufficient number. In truth, it was out 
of the inconvenience and manifest obstruction to the 
public justice, in establishing a freehold qualification 
ill cities, that the usage contended for by the crowp 
dad grown. And! therefore, the gentlemen very pru- 
dently seek to ground themselves upon authority. 

But what are the authorities, which the counsel for 
the defendant have referred us to i The first is Lord 
Hajle, a name never to be mentioned but with honor 
and veneration^ and of high authority in erown law. 
But there is sometimes a want of precision in his work, 
which no doubt, it would have received, bad that great 
find good man lived to publish it. Speaking of Grand 
Jurors, he says, " touching their annum census^ . 1 do 
" not find any thing determined ; but freeholders they 
" ought to be." 2. ffale, 1,55. But when we look to 
the chapter, it is plain, that this position was meant to 
be confined to Grand Juries of counties at large. Hal,e 
begins with stating the precept to the sheriff, which he 
gives in three or four forms— " each requiring him to 
" return twenty-four from each hundred" Upon this 
precept, he says that, " the sheriff is to return twenty* 
" four, or more, from the whole county, out of which 
*' the grand inquest are taken and sworn ad inquiren* 
" xtumprp domino rege X corport #>**#<*#«?."— Ail this 
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is plainly confined to counties at large. He then pro- 
ceeds, " Now touching the Grand Jury thus returned, 
" (i. e. the county Grand Jury) therG are some things 
" considerable. They must be probi X legates. Touch- 
** ing their annuus census nothing is determined, x but 
u freeholders they ought to be" Who ought to be free- 
holders? Why the Grand Jury, of whom only be was 
speaking, namely the Grand Jury of counties at large. 
And, therefore, nothing is plainer, than that this high 
authority, when examinied, does not support the posi- 
tion universally. It is applied by Hale to ceunties at 
large, and predicates nothing of cities and towns cor- 

E orate. The next Authority was 4 Slack. Com. $02; 
e lays down the rule in the same general terms, " that 
" Grand Jurors ought to be freeholders." But upon 
reference to the book, it is manifest, that he also, is 
treating of Grand Juries of counties at lafge only— 
" The sheriff (says he) of every county is bound to re- 
" turn twenty-four good and lawful men of the county, 
some out of every hundred, to inquire," &c. " They 
ougbt-to be freeholders"— plainly speaking of county 
Grand Jurors; echoing the very terms of Lord Hale, 
and adding nothing to his authority, but removing the 
doubt, if there were any, that Lord Hale had only 
counties at large in his view.— The next authority was 
Blunfs case, Cro. Eliz. 413, where there was a chal- 
lenge to a juror because he had only a freehold of fifteen 
shillings per annum, which was over-ruled*, the court 
holding, that at common law, if the juror had any free- 
hold, it was sufficient, and that he should have som* 
freehold was determined. In this case, it is true, the 
rule seems to have been laid down universally. But let 
it bg recollected, that it was the case of an informatioo 
for intrusion into the lands of the crown, which ex vi 
termini makes it probable, that the premises lay in a 
county at large, and not in a town ; and therefore, that 
the case regarded a county Grand Jury. But that is 
put out of all doubt by the enlightened argument of 
Mr. Townsend who referred us to Higgins's case, 
Raym. 4S6. S. C. Ventr. where it appears, that Blunfs 
case was a case in a oouhty at large and not in a cor- 
poration. These are the only authorities which I have' 
collected on the part of the defendant j authorities 
which leave the case of cities and towns corporate at 
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common law, altogether untouched r Cities and bo- 
roughs do not appear to have entered into the contem- 
plation of those authorities. And, perhaps strictly 
speaking, it would be sufficient here to say, that counsel * 
have failed to establish the proposition in the universal 
form in which it was advanced, namely, that jurors in 
all cases ought to be freeholders, and therefore, that 
the plea should be over-ruled and the demurrer al- 
lowed. 

, But in a question of such expectation and impor- 
tance, as every question must be which relates to the 
liberty of the subject, — it is the duty of the court to 
ascertain what really, and truly is in the point. And, 
in my opinion, it may be fairly deduced from a view 
of all the statutes and authorities — that neither by the 
common law, or the statute law, is it necessary, that a 
juror in a city or borough town should be a freeholder, 
in the case of a misdemeanor. 

4 The earliest statutes, which prescribe a definite quan- 
tum of freehold qualification for jurors, are the two 
statutes of Edw. 1 . which enact, that none shall be put 
on assizes, or juries, though they ought to be taken in 
their proper county, who have less tenements (i. e. frank- 
tenements) than 40s. yearly ; *' provided that in cities and 
boroughs the same may be done as was- accustomed." 
That proviso indeed was ex abundantly for the statutes 
are expressly confined to counties; but it marked the 
extreme caution of the legislature to introduce the free- 
hold qualification into cities. What that usage of cor- 
porations . was, in respect to their jurors, is not ex- 
pressed in those statutes ; but Hawk, states it to have 
been " that freehold was not a necessary qualification 
of jurors in cities and boroughs." 2 Hawk. ,309. c. 25. 
s. 21* ibid. 583. c. 43. s. 12. The next statute was the 
2 Hen* 5. c. 3. which required, that jurors should have 
lands and tenements of the yearly value of forty shil- 
lings, in all civil and capital cases ; capital not expressly, 
but it has been so held in construction. In this statute, 
the same caution was not displayed, as has been in 
21 Ed. i; for here, from the generality of the wording, 
the statute has been always construed to extend, to 
cities and boroughs as well as to counties. This statute, 
however, which was the first that prescribed a freehold 
qualification to cities, did not touch the case of mis~ 
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demeanors.— The heit statute is the t% Hen. 8. wbioh 
throws great light upon the subject. Bv this time, the 
freehold qualification enacted by the 2 Hen. 5. it would 
seem, began to be felt as a great obstruction, both 
to criminal and civil justice. This statute then was 
entered to cure the mischief ,in criminal cases. Ifis 
title is. ' \n act for trials- of murders in .cities and 
touns" Ar.ri it lecites, — " Forasmuch as trials for 
••••vr rtiit ! tH.tr arc in cities and towns corporate, 
i4 nil- it • ia* o«i in challenges for lack o\ sufficiency of 
" freehold to the great hindrance of justice— it \\ there- 
<4 fore enacted, that every freeman, being worth in 
c; moveable goods and substance to the clear value of 
" forty pounds, be admitted in trials of murders and fo- 
" lonies, albeit they have no freehold " Thus, then, this 
statute provides a remedy in the cases of murders and 
felonies, by substituting a personal, for a freehold qua* 
lification. But 'it makes no provision for the case of 
misdemeanors f and why ? Would not justice be delayed 
also in misdemeanors by the challenge for want of free- 
bold, if competent to be made in such cases } Plainly, 
because freehold never was a necessary qualification in 
thte case of misdemeanors in cities. If it had been, the 
statute would be quite preposterous to have substituted 
to. pecuniary, for a freehold qualification in felonies, 
while it left misdemeanors to be tried only by free* 
holders. The legislature cannot be supposed to have 
felt more jealousy, or to require more chastity, or a 
higher degree of qualification in the case of a misdemea- 
nor, than of a felony ; and therefore it was, that the 
legislature did not extend the remedy to cases of mis- 
demeanor, because in them the grievance did not exist. 
The grievance, however, still remained unredressed, 
until the 27 Eliz. in civil cases, which, while it increased 
the freehold qualification in counties to <£4. a year, in 
all issues between party and party, provided, " that 
" the juries of cities should be returned, as had been 
" accustomed," and thus, by both statutes, the saving 
of the common law in favour of city juries was restored* 
both in civil and criminal cases. The point which I 
hare thus urged, was solemnly adjudged in the above- 
cited case of Higgins~\t was debated by the judges of 
two courts, the King's Bench and Common Pleas, who 
unanimously held, that a freehold was not a necessary 



369 

..salification for a juror in a city, upon the trial of a 
jnisdemeauor. That was a decision of great autbo- 

* rity, 8ajujstdxrs presiding in one court, and Pembek- 
TOK in the other. This decision was adopted, as a set* 
tied rale of law, in 3 Salt. 81. where it is laid down 

. expressly, that when a jury are of a town corporate, 
*t is no* challenge* that they are not freeholders. 

No alteration of the law, upon this subject, lias 
been adopted in Ireland, from the reign of Henry 5, 
until the 29 Geo. 2. 6. which advanced the qualifica- 
tion of jurors to «£10 a year in civil cases, except in 
counties of cities and counties of towns ; saving, even 
in civil cases, the usages of cities. Thus, then, in 
criminal cases in. Ireland, the freehold qualification 
continues, both in counties and cities, to be governed 
by the stat. 2 Hen. 5. ; that is, in felonies, the juror* 

.must have freeholds of forty shillings by the year. 
But that statute leaves misdemeanors as at .common 

.law* $ 

But; it. is said, that Higginis case goes too far; 
,that it lays down as an universal proposition, that 
Jurors are not required to be freeholders in corpo- 
rations, whereas the Bill of Rights requires, that 
"jurors which pass upon men's lives in treason, shall 

• €€ be freeholders." But the answer is, that tjie court 
\n : Htggins*s case, was treating only of the case of 
UiJBdemetnor ;, that the observation must be understood 
secundum subjectam materiam, and the extent and ge- 
nerality of their expressions must be comroled by the 

. case before them. So the judges in that case said, 
that 2 Hen. 5. extended only to cases between partjf 
and party y although they knew, that it extended also 
to capital cases ; — but the court cite only so much of 
the statute as answered their present purpose, con- 
. fining themselves to civil cases ; and accordingly they 
add " that no such challenge was ever made at A'isi 
" Prm at Guildhall? 

It is also said, that if in treason, the jurors should 
be freeholders, in cities as well as in counties, as the 
Bill of Rights declares, then the comif on law rule, 
that "want of freehold is a good caus\,/of challenge 
4o a juror in a city," is not universally true. But, as 
I Understand it, that exception, in favour of treason, 
did not exist at the common law, but arose from the 
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* construction given, by the highest authorities, to the 
slat. 2 Hen. 5. In Siamf. p.* 162. a. it is laid down^ 

' that all cases where a man- is arraigned for his life are 
within the express words of that statute. And in 
Russell's case, (which I would not cite, save where 
the point was ruled in favour of the prisoner) the 
counsel on both sides and the court, one and all, 
agreed, that the stat, 2 Hen. 5. extended to treason 
and every other capital case. So that it was, in truth, 
the liberal construction of the stat. 2 Hen. 5. which 
gave the challenge for want of freehold in cases of 
treason in cities and towns. The 23 Hen. 8. repealed 
the 2 Hen. 5. as to the freehold qualification in cities, 
as far as murders and felonies, but it left untouched, 
both treasons and misdemeanors. It left treasons as 
thev stood under the settled construction of the stat. 
2 Hen* 5. and it left misdemeanors a» they stood at 
common law. 

It is observable, that the Bill of Rights does not 
allude to misdemeanors ; although some scandalous 
and corrupt cases of misdemeanors took place about 

" the period of Russell's and Sidney's trials, or shortly 
after— particularly the case of Mr. Hampden, who 
was fined ,£40,000 by Jefferies. So also, the case 
of the Seveii Siskops ; and other interesting cases of 
misdemeanor, in which the liberty of the subject was 
deeply interested.! The Bill of Rights condemns ex- 
travagant fines in cases of misdemeanor ; and being 
enacted at a time, when the public pulse beat high in 
the great cause of civil liberty, that second Magna 
Chctrta would not have limited the challenge to trea- 
son, if it could have extended the challenge to the 
case of misdemeanor. Expressum Jacit cessare tacu 
tttm — the omission of misdemeanor amounts to a vo- 
lume to shew, that the challenge did not apply in a 
case of misdemeanor tried in a city. *jFhe Bill of 
Rights declares, that in treason, the jurors ought to 
have freeholds. Why not so declare, in the case of 
any other offence ? I can discover no other reason, 
but that in murders and felonies the 23 Hen. 8. re- 
pealed that challenge in cities; and because in misde- 
meanors want of freehold never existed in cities as a 
cause of challenge. . 
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Upon the whole, I am of opinion that the pleas in . . 
this case cannot be sustained, and that the demurrer 
should be allowed. 

Mr* Justice Daly. The present case is of such 
extreme importance, that I shall be excused, if I oc- 
cupy a small portion of time in giving my opinion 1 
upon the question which has been argued. I will not 
take up time in discussing the challenge to the favor. 
It is clear from authority, that such a challenge is 
without any foundation whatever. My Lord Chief 
Justice has detailed the cases, and I think, that no 
answer can be given to what he has said, and what 
was said at the bar, by the Counsel for the Crown. 
Therefore 9 it would be a waste of time to go into 
that question at all. 

But with regard to the plea for want of freehold, 
it is necessary to say something. In taking the de- 
murrer,, the Attorney General has admitted, that 
at the common law, want of freehold was an objection 
to a grand juror in a eounty at large;— but he con- 
tends, that by the common law, no such objection 
lay either to a grand, or petit juror in cities, or other * 
towns corporate. In support of this opinion, he ar- 
gued, that the qualification of a grand juror did not, 
in its nature, originate from the value of his property ; 
but from his quality, and condition in the state jr— 
namely, that he should not be a villein, or a bond 4 

man, but free. That in counties at large, this, his 
condition, was ascertained by the nature of his te- 
nure, and it was from thence, that he, and he only, 
who had libcrum ienementun} was liber ei legalis bomo t 
so far as related to counties at large ; and he illus^ 
trated this position by an observation, which is true in 
point of fact, that by the common law, in cases even 
where freehold was necessary to Constitute a juror, 
no particular amount in value was ascertained: — but, 
as to corporations, he contends, that the same crite- 
rion to ascertain who the liber et legalis homo was, 
who was competent to serve. on juries, could not be . 
applied, that the persons incorporated were made 
free by the King's charter, and endowed with privi- 
leges for the purpose of encouraging trade ; that the 
lands on which the corporate town stood were and- 
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cntlr the etfrtte of the corporation, and not of the in- 
thviduais who composed it, and that if a frank -tene- 
ment were necessary to qualify a juror in sueh corpo- 
rations, there would be air absolute failure of justice ; 
there being: very few of those corporations, which 
cou4d furnish sufficient — and some, which could fur- 
nish no-freeholders at all. 

This reasoning, taken abstractedly, has very con- 
siderable weight. But it is the duty of the Court to 
see, whether these principles have been recognized 
hy the legislature, or the courts of justice. 

Io taking notice of the authorities which have been 
referred to, I shall begin with my Lord Hals; In bis 
£ vol* pi. -Cor. he has this observation, speaking of 
grand jurors, he says, " Touching their annuus census 
** I find nothing determined, but freeholders they 
** aught to be." It appears plain, from the context of 
Hale, that, in this part, he is speaking of jarora of 
counties at large, for he gives the form of Ibe precept 
whiah issdes from'the justices of Oyer and TernMnei*, 
ar of the peace to the sheriff, by which it appears^ 
that iwefity-foitr iiberi X legates homines are io be sum* 
maned from every hundred, oat of which the grand' 
yiry are to be taken and sworn; and then, he says, 
** Touching the grand jury, thus returned, they must 
** be Iiberi K ' legates, and freeholders they ought to 
a «* be**— evidently meaning the jury of a couuty at 

krge-^for the precept, as stated by him, requires a 
certain number of hundreclors, and there are none? of 
that description ineities or towns. Therefore, in this 
passage, he seems not to .have adverted at all to the 
case of corporate towns ; but to have confined hi* 
view of the subject to counties a.t large. And there- 
tore, this passage, which has been so strongly pressed 
by the Counsel for the Traverser, is not decisive upon* 
the qtrestioh before the Court. 

I shall next advert to what Serjeant Hawkins says 
upon this question. In his* 2d book, ch 43. s. 12. we 
find' the following position. " At common law/* says 
he ** there was no eeeessity, that jurors should have' 
any freehold in cities or burghs. 1 ' But rn this part of 
his: work, he'does not seem to be very consistent ; for 
in the same section fee says, ** It hath Jbecn adjudged/ 
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%i that the common law did not require that a^ortf - 
" should,, in any case, have any freehold. But thi* , 
" is contrary to all the authorities, for it seems to be 
'* settled at this day, that the want of freehold is a 
'* good, challenge of a Juror in all ca$$«, not other* , 
*• wise provided for by the statute, and consequently - 
<c -io a trial for high treason in Londotu as* well as in 
* l any other county." Evidently implying, that by 
the common law, Jurors should be freeholders in cities, • 
towns and boroughs, contrary to what he had said in a 
former part* Therefore, neither H^le nor Hawkins 
can be said to afford us much light in either ot th$ . 
foregoing passages. In another passage, 2 Hawk. c. 
25. sect 19. Hawkins says, " I do not find it any 
" where holden, that none but freeholders 'pught to be 
*' returned," t . , i 

The first statute which required a freehold , pf a t 
certain value, as a qualification of a juror, is the 
stat. Westnu 2.c. 28. The niisobiefs which it in^en^ed • 
to remedy, are recited in it. " that sheriffs, btUH «• 
u dreders and bailiffs of liberties. h*pe used to. grieve -' 
44 those which be in subjection to : them* , putting in 
** abuses and juries, men diseased andd^crepid," &e. 
and it prohibits persons of this description .from being 
returned, nor any put upon juries, within thg <;QUf>ty, 
that niay dispend less than twenty shillings y&rjjfoor -» 
if they are to serve without the county, tj}$n. their te- , 
nements must be of the yearly, value of forty, shillings* 
and the penalty is imposed upon sherjfft,, and. other . 
officers, who act to the contrary. • The object of this, 
statute plainly wa* not for the purpose m ascertaining 
the qualification of juror s jk did not touch that—- 
but it was to relieve juror* Worn the oppressions of- 
sheriffs and other returning officers* and therefore, it 
has been always tiejd* that if any .p$raoq*. be. returned/ 
contrary to the provisions of the act, they oannot be 
challenged on that account, nor can the party grieved * 
allege such j^atter? in bis discharge ; but. the jurors*- 
ate to take their remedy by action against the. sheriff*'* 
or other officer so' offending., The qu4tf ca * loo *t " 
therefore, of the jurors, remained in my apprehen,-* 
sion, notwithstanding that act of parliament, as they 
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were ft common law. Tl}is, act exempts such as art t 
th&p&&rto&;i&trt ftrefy 'thought fit to waive the <t 
benefit of the lit*, an\t weVe'wiHtngto sertfd upon jii*' f 
rid*, flieyfeouldj nm be- ch^Fe^ctf 'upon ; t(»e grounds^ 
mtoffonetf. "Therefore this nature does n,ot "fur'nwhj 1 
an 'bbjfebttota to tHStand JiH* Wtpdb '* case, as Hife 
present'., ' "' ' ' • '''.*. 

f 1 he next atrfttitfc w 21 , Ctf! I.;,2>* 7W yittr poneh&i ' % 
sutit in uisisis, -and is madb f/i par* material with the 
fortner ; it requites, that Sprats shfoifld have - tenements'' 
to'thfc ralue of forty shillings yearly; but it contains'' 
an express exception cf cities, 'boroughs, find other 
trading towns ** where fhfc sham! was to-be done as war ' 
" accustom&J** 1 "Hat? Kim satyfc* that this exception 
is likewise mentioned m the writ in the *egtsier,TvMch 
sc^ms to b^ grounded on both thesfe statutes, f hare ' 
looked into the writ, Fitz. N..B* 166. and I find it 

tobeao. '." -'':«■• ■' • ... 

'/The oteettatibn' of WitwKitfs. upon both these sta- 
tutes, tej l tjhat ncttfter by 4he common law, iror by thfctn j ' ' 
wafc thene any necessity, that jurors should be free-' ' 
holders in £Uifes • rfnd'tatrgha, and that there seems no 
gnefcter neteorftythat ISrdwd ^titers' should be free- ^' 
holders. I feave atreAdv* obser^d tbat' Hawkins is* 
n<»'eott!*tent s wifh himself,; '*  *'  

•tfftherto,'! have discovert tithing tocRmintsh the' : 
force of fha vgument pf the Attorney General, 
^arifcing fftrttfthenatute bf ! tbe tbingand the htcenve- ' ' 
nietwte to pilblid jitetitie *m chies fcr^ownV, if th£ want 
of freehold wereagc^od daUse of J o^cnon to* a "jutrori * 
ip troth places ; it fetlll refsts upon its native strength, ' 
audi think, derivfes aid 1 from apositibn itl Co.£ilt.l5b. ' 
a. who says ** be that M|h^jwy> antetbe Hlbtr hatno, ' 
«< that is fn*e and nbftomf 

I come now to a 4t4tttte, which may be said to be 
tfta frrst, which raadfe any alteration to the common' 
tew, respecting the particulars now before tftf. I mean. ' 
tte'stat. $ fiten. S 9 c. S. wbieh enacts, " tbat no per- * 
"• soft shaft bte admitted to pass in any iwylest upon 
u trial of &e* deatji of' a man, nor in any inquest be* 
♦*• nwhtt party an* party, in frfca refct, heir m plea pfer- 
*• s*naT, iidi&4of the debtor damage declared amoatit 
*« to forty marfo, If i he? same pers&n hare not lands or 
" tenements of the yearly value of forty shillings 
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"above til charges of the same," &c. waking* suc^ 
defect a cause of challenge. This statute,, so far as it 
concerns criminal proceedings, comprehend? .capita} 
eases, extending to High Treason, and certainly was 
held to include counties corporate ^ but 1( Reaves 'mis- 
demeanors, as they Mere at common law*; and thui 
the* law stood, untit the 23 Hen. 8. c. 13. which recites^ 
** that trials in murders and felonies uf cities, boroughs 

,fl and towns-corporate within this realm, $cc. bad beeA 
i€ toffeiitimes deferred ami delayed by* reason of chal- 

•*' lenge^of »ucb offenders for lack of sufficiency 1 of 
" freehold*, to the greet hi ndcance of justice," audit 
enacts the provisions, w4itch have beerv mentioned* 

Now, some* very im|NMrtant observation* arise upoft 
this act. What the inconvenience was, is perfectly 
plain and tp*t»ifesfe--rit arose, from the paucity, or. non* 
existence of freeholders! in sweh rdaeev-t-an inconve- 
nience, which wot*ld apply to nusdeipeaiioMcMn its full 
force in corporations whepe there w^re.no frgel}oldefs* 
and in some degree to most of the corporations in thf* 
kingdom. The act is plainly intended tp repeal the 2 
Hen. 5. so far as it coneecne/J felonies and murders* 
ahd it seeofe to me td be a fair|ipference^ that the stau 
of Hen. 8. did not enact upon the subject of misde* 
meanour*, because, in ftct, at the time of its* epact- 
flfettt; Hie objection for want of freehold ifi cities' and 

'WMt was not considered as valid in such case*; Wjfy 

-it did iwt J eieHide Htgh. Treason is not. very' easy tb 
comteeim -'FheifteOnventeiice' there was enormous, in 
comequenoe of the greater number of peremptory 
challenges t^t » very probable, it was a cairn #wi*j- 
sus,.*rmtefmflbfjk Treason jior arising very frequent- 
ly* and this idea is in soafe degree corroborated by the 
states. Phib andi&f*.' Q. ia, which enacts,. That all 
trials for t<*ftsoo «taUtb*»*eeordi9g to the course of the 

; common Ihnt. Aod i* has beep j held to repeal the j& 
Hen. 5, in case* of treason. 
It. is, however, .contended on the part of the tr*- 

t verser, tbtft'ihe 2 Hen* 5* went only to encre^se ; the 

\afue tjf tlie qi^ali^cation in tjie cases to which \tap- 

ETies, but tljat by $e cojp»n>ou law, a freehold of somp 
Hid or other was necessary in all cases whatsoever. I 
have already observed upon what may be said in an- 
swer to that, as arising from the nature of the thing, 
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and the s nature of .corporations? and how, I cotne U> 
the authorities upon the subject. As to that, the case 
of the King a. niggim, is in point agahist the Tra- 
verser ; so far as it may be considered as authority ; I 
shall not state it; because it has been fully. stated 
already. It states, broadly and generally, that % at 
common law, the. want of freelwld formed nonobjec- 
tion, to a juror, at common law, in. counties Qorpo- 
rate : — there is no qualification of the assertion in 
jaqy respect. . /The case, then before the Court* was 
a. misdemeanor ; Us attention was naturally turoed to 
that species of offence, and although its expressions * 
are, general* yet it will not be a very great stretch, 
to say, that the decision should be confined to the 
case, then before the Court. 

This case, however, was relied upon by the coun- 
sel for the Crown in Lord Russell's case, and al- 
though the judges who presided in that case, do not v 
appear to have stated it, in giving their opinion, yet 
they held*, that a want of freehold was no challenge 
in a city in a case of high treason. It is very well 
known, however, that the judgment in the case of 
the King a. Lord Russell^ has been declared illegal 
T>y several acts of parliament, particularly by, the Bill 
of. Rights, which expressly declared, that,- iq tlieu 
cases of treason, the want of freehold, is agoodUause 
of challenge in counties corporate.. But this- decla- 
ration is confined to the case of treason ^ it leave* the 
case of misdemeanor untouched ; a.ndy*fc there* **** 
many cases of that description, connected with* the 
state, which would reqy ire the interference of the 
legislature, if it held the objection legal and valid in 
such cases. It is further to be observed, that the in* 
convenience was much greater in permitting the ob- 
jection to prevail in the case of treason,- than it could 
be in misdemeanors ; for in the former case, thenum* 
be'r of 'peremptory challenges would make it impos- 
sible to find jurors in some corporations at all. This 
inconvenience would not exist in such force in the 
case of misdemeanors, in which there were no pe- 
"remptory challenge* ' . 






• i 

4 

117 i 



> 



Here then is a legislative declaration which eerfeiA- 
ly shakes the general position, laid down it the case 
of tUe J(ing a. Ifiggins, but does not touch the point, 9 

which it directly decided.; and I cannot therefore 
bring myself to reject it altogether, as authority ; for \ 

it appears to me not to be affected, so far as it res- 
j>ects the ease of misdemeanors. \ 

• As to the Irish acts, which have been mentioned, 
they do not make any impression upon me, It has 
btifen very well said by my Lord Chief Justice, that* 
the stat. 2. Hen, 5. is altogether unrepealed with rt»- 
fiect to^hia country ; and the fetat. 2 Ph. K if. having 
passed after Poyning'$\aw, may account for the prac- 
tice prttailittg * iff particular corporate towns in Ire- 
land, of requiring freeholders upon juries; and we 
must suppose, that these local acts were intended to 
remedy the local inconvenience, and furnish no proof, 
that the objection, for want of freehold in a corpora- 
tion, was suffered to prevail, as being founded in the 
genera} law of the land. It appears, that the objec- 
tion being allowed in those particular towns was a 
grievance, which is remedied by these several statutes 
in. the respective towns to which they apply. But 
with respect to other towns, how far such objections 
were allowed, does not appear, but no regulation has 
~been enacted with respect to them. 

Upon the whole, therefore, altlwugh I will not 
take upon me to say, that thflfcquestion is entirely . 
clear of all doubt and difficulty ; yet it is sufficient 
(supposing it even to be more difficult) to deter me 
from oversetting the practice of ages in this, and other 
corporations ; frotn introducing into the Grand Jury, 
men of a ver/ inferior class. of freeholders, in the 
.place of the most wealthy and respectable corpora-* 
4ors ; from creating that obstruction to criminal jus- 
tice, which obviously arises from allowing the objec- 
tion, which must impede the administration of justice 
in many towns, aud in some defeat it altogether* 
For these reasons, I am of opinion, that the demur- 
rer ought to be allowed, on the question of freehold. 
Ug#n $bq other qpq&ion, I have no d^abt wh*fe 
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Mr. Justice Osborne* I am very sure, Jliat f might* 
with great safety, rest my opinion upon, the reasons 
which have been already given. However, as my bre- 
thren have thought it right to give theirs, \i may b% 
expected that I would give birne, which I will x try 
shortly, referring, in general, to the illustrations of 
the subject, as detailed by those Who hare preceded 
me: — my opinion being in affirmance* and adoption of 
the opinion of my brethren, 

I agree with my brother Dm,y, that upon the first 
question, respecting the. objection to the /dtrcr,— it » 
iteeHfed Bjjr tie authorities already cited, and it is net 
uecjB^ary to enlarge upQn it, 

The other plea is deserving of mom. attention. The 
plea amounts to this,, that a freehold is indjspensble^ 
as a: Qualification of a juror, in a, case arising witbin a 
city jurisdiction. This position, is in itself, . contrary 
to the experience we all. have of what daily takes place 
in this, and other cities; and by no research has it beep 
found, that till Vhis day, the necessity of such qualifi- 
cation was urged here, or iu, England, so as to have 
tarnished a judicial decision upon the point;— and we 
now find that the whole of the argument is rested upon 
a general assertion, " that 'every juror must be a free- 
«* bolder, n ---afid this general propositibri, supported;' as 
» alleged by the- authority of Hale; although; Irptih 
looking into his book, it is evident^ that in the passage, 
cited, his ;mind was not. directed to the matter of Ibis 
s exoeption ; as it theHRitanifestly appears from ips madfc 
of treating the subject; that. it was a £*nm? J; proposi- 
tion ocdy respecting counties at targe, the flruj&tf which 
h oo% now questioned. It is not in that passage* *s 
appears by tfre context, to be taken as a proposition 
universal i nor is any reference whatever, made to juries 
in cities; and yet we find, that the whole basis of \* 



argument . here, depends upon that opinion, andt £ 
inference attempted to be drawn from Blunts case!; 
and which that case does not warrant, as already shewn 
by those who preceded me. When, therefore^ We 
practice has been uniform the other way, and wbd^t 
the research of all the bur r has not discovered a' decisfoh 
in support of the universally of the proposition, so*$s 
re make the same qualification necessary iri titicsr M^i 
counties, I cannot go the length »f sayitfg now, fof*ffe 
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ffcrt tim^ fi that in the city of Dublin the jMkaassiefr of 
a wreenoid ts a necessary qualification of a juror. . % 

As a general proposition affecting counties at lar^e, 
it ts lUfmlttecf; and there are satisfactory grounds for 
accetihr^ to it ; — and according with Lord Kale** doc-. 
trtne, as a general rule, in ait such cases. 

•3Wt vMnsn we seek to extend this ruie Trom counties 
at largfc to cities and corporate towns* having certain 
joftsdictiotis, authority fails us, and the very silence 
of the books cannot fail to make this impression upon 
tfie^imid, that no -objection, upon the ground of want 
of frpehoW, was conceived to exist in a city or town 
corporate. x 

Thus fax* there is strong ground to favour the opi- 
nion, } that freehold is not a necessary qualification— nor 
evei was . considered so, in a city or town corporate. 
B.ut when we come to investigate the matter further, 
the first aild P*o$t obvious enquiry is, as it strikes me, 
that jf it be said to be grown into usage, upon what 
reason, and basis can it stand? — This is the natural 
enquiry as to the existence of the rule at common law. 
Now, if we examine it as a reasonable rule, we shall, 
find, at this day, when property is so generally dif- 
fused, that if a freehold were an indispensable qualifica- 
tion for tf^rjr juror, in every jurisdiction, there, would 
be a complete failure of justice in many, and in some 
viryisttensive jurisdictions; and the very end for which 
juries were established would be defeated, in instances so 
numerous and so obvious, tbat.it is scarce necessary to 
mention the*. But if we refer -back to the p&riorf 
before. £dw..l. I think it manifest, tbtt rt woum hot 
b$ |>raeMrcabte. to carry 011 the admraistratkm of justice' 
ii} cities or t&was, if freeholds were them necessary frr 
jurors.. Nor would it be tjossible, that, m ptadtteg,- 
' such an .usage would take place— and yet, without ahjh 
express authority, we are called upon 19 say* oti «c* 
count of & general proposition, certainly **©t an Uawfrml 
one, that at common Jaw, it U settled, that a freehold 
is an indispensible qualification for a jar or i# it ci#v, 
a position which would destroy his function* the vefy 
moment that he is called into actionem! further, we 
are called upon to say, that this rule is founded in prac* 
ttee, when we see, that such a practice mast nave ©esli 
inpasttblie* 
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Kow£oAs!der, whether, in this enqiiify, arty Ijiivjf 
can be collected from the early statutes, which car* 
throw light upon the subject? And in my appre- M 
hension, considerable light is obtained from the early. 
statutes, and the inferences, which they afford. Th^ . 
stat. 21 Ed. I. states the mode adopted by the, legis- 
lature, for the relief of the poorer classes, who were*: 
forced on juries by the sheriffs, and puts a higher 
qualification upon jurors, u saving to. cities, &c- their 
" ancient usages as to juries."— t*-Now, it appear?* 
to me, to be no strained inference from this, to say* 
that the. legislature recognized the usage, which a* * 
that early period, prevailed in ciiies, as differing in 
some way or other, from the usage which prevailed v 
in counties* If the object of the legislature on thi* 
statute was, as has been argued, to enqrease- the ' 
annual amount of freehold qualifications in Counties, 
without dispensing with, but retaining the original 
qualification of some freehold in cities and towns, it [ 
would have been more obvious Jto have excepted - 
them, in direct terms, from the increased qualifica- 
tion, than to have excepted cities in the manner it was 
done. The words imply something very different;— 
they recognize an usage in cities different from that - 
in counties; and I think, that the subject-matter of 
the statute leads to the conclusion, that other qu*~ 
lificatioiv than freehold property was admitted in cities 
and towns corporate* Because the evil;, which arose 
from the partiality of sheriffs, in summoning the in- 
ferior classes, was general, and called for a remedy 
in cities and towns, as much as elsewhere; yet it 
allows to cities and .towns their accustomed mode, 
and does not think fit to require a freehold of any 
annual aipoum — but leaves them to their accustomed 
qualification, which, it is reasonable to presume, did 
not give rise to the mischiefs, which prevailed in 
counties at large. 

This accounts "for the exception in the statute.— 
The legislature did not require a freehold qualifi-. 
cation, froni an apprehension of a failure of justice; 
and found the accustomed qualification in cities^ * 



i 



t 



** a" 



121 

ffK#*cient gwrrantee against tlie mischief the sta- 
tute meant to remedy, generally. 

Thgre is also another statute, of an early, date, which 
affords a strong inference, that the legislature, a* 
fcbat period, did not consider freehold as a necessary 
qualification of a juror in a city, or town corporate, 
4k- is the %1 Eii&. which contains, also, a savings in 
Savour *f -dties and corporate towns, of their former 
rights of returning juries. Now, the object of this 
ate*, in #hich this exception is made, was to oblige 
sheriffs, in nU cases, to summon freeholders, accord- 
hxjftathe nature of the subject to be tried; either 
of the ericreased qualification, in which case, them 
uras a: Quorum guilibet clause in the precept; and in 
other cases, those having freehold .of any annual 
amount :- — —but that it should be. otherwise in cities, 
&c. which are left to their accustomed usage. This 
Jur,nUbes an additional ground of infereno^, that 
jthe legislature did not consider freehold a$ a 0^- 
jcessary qualification for a juror in. a ctfys and this 
infereaoe does not admit of the answer, which was 
•givfip tQ.fcfag exception in the prior statutes,, namely, 
.that it only meant to except cities from the en- 
creased Salification ; for this act operates upo» the 
ofci inie^pr^tacion of sknple freehold, of no ascer- 
tain^ amoant; and yejr juries in cities, &c. are exr 
*ep**A * i • .*•.-. 

Itftfok, also, that the opinion of $erj. Hawkins 

is, (although there is some confusion, ,'if not coi- 

jtradiction 1 , in his treatise upon this subject) that a 

freehold is not a necessary qualification in .a QKy.-r-r 

{lis authority is certainly, great, and his wUid was 

directed^ the very question, at ,the (upe, ..tjbat be 

was" laying down the positions. The authority of 

J^rd Bale, no doubt, is yery g&eat,, But his nind 

was not directed to ibe particular question* at the 

.time, when he laid down the general proposition, not 

to the subject of juries generally, to- tafce.it most 

strong, but, as I cooeeiye, to the subject of juries, 

in counties only. % 
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I shall not, certainly, because it would be to little 
effect, repeat the observations, which. have been m&de 
upon the other statutes, and which have been im- 
pressed, as illustrative of ttya question by thosfe who 
preceded ine. 1 shall, therefore, rest my opinion 
upon the reasons which have^een giveii~from. infer- 
ences rationally drawn from the acts of Parliament— i- 
from the silence of the books — from the want of any 
.authority to shew the necessity of this qualification in 
a city : — even Hale is silent in this particular rsspe^t* 
But I may add, the practice which has, unifo^ly 
prevailed — and the reasoning in the case of the King 
a. Higgins, as equally tending to shew", tbat^he affir- 
mative of the proposition is not supported. I, wnsir 
der the case of the King a. Higgins as standing upon 
as hi<*h authority, as any case in the book$ can stand. 
It is the opinion of, certainly, one of the ablest law- 
'yers, and in my mind, there has not been any thing 
said, to do away the effect of that opinion, nor can 
we attribute to the judge, who pronounced it, any 
improper uso, which was subsequently made of it + by 
others — he gave that opinion with the concurrence of 
his .brethren, sitting in the court with him ; and lie 
did not act like a man, anxious to enforce his own 
^opinion, for he communicated with his. brethren »x*f 
. another court, and ha,d the concurrence >o£ their opi*. 
pion..* Therefore, it is the opinion of two cottcts**- 
and I do not consider, that this opinion has be$n- a£» 
fected by the Bill of Rights ; hecausje, in t»y{,jqdg- 
jnent, it would be an extraordinary construction of a 
declaratory law, to go an iota beyond the dec luxation 
itself. We have no reason assigned to shew the foun- 
dation of the judgment/ or declaration in such a case. 
' No man can controvert a declaratory law ; but it would 
be dangerous to carry it further than the very matter, 
which is declared to be law. All it says is, that in 
cases of high treason, a freehold qualification is neces- 
sary — to that, I implicitly, submit; But it does not if- 
. feet the case of the King a. Higgins, which was no 
such case. 

Demurrer allowed* 
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Mr. Attorney General. Now, that your Lord- 
ships have disposed of t 4 he objections^ which occupied 
so much of the public time, I am to apply to the 
Court, to fix an early dav for the trial of those Tra- 
versers. If there be no objection, I beg, that the 
trials may' proceed on Wednesday ', which mil give, as 
full and- reasonable time, as can now be expected, and 
will leave only sufficient time, if it shall be necessary 
to make any motion after the trial. With regard to 
the Traversers, they cannot complain of the time' 
which has elapsed; — the bills of indictment were 
found on the second day of. the term, and only for' 
the challenge and the other objections, which are now 
determined to be without foundation, the trials would 
have proceeded before. The delay, therefore, is im- 
putable to themselves, and not to those who are con- 
cerned for tfhe Crown. ~ 

Mr. Bukrowes. My Lords, on the part of the 
Traversers, I am instructed, as before, to express a 
desire on their part, that the term should not elapse 
without a trial ; at the same time, I wish to suggest, 
that it will be necessary to bring witnesses from dis- 
tant parts. I do not mention this, by way of diffi- 
culty to either party; but to induce the Court to ap- 
point as late a day, as they can, consistent with a 
trial being had. As to the delay imputed, we submit 
to the judgment of the Court upon the objections 
which were made— but still the Court thought they 
required a, solemn judgment, which shews, that they 
were not frivolous. 

Mr. Attorney General. I did not say, that they 
were frivolous, ,.'... 

Mr. Burrowes. You did not— but the Court pro* 
nounced a solemn judgment, and nothing was more 
reasonable, than that the Traversers should refer such 
questions to an accurate discussion, and consistent with 
such a discussion, there has not been any delay. The 
objected -now is to be prepared, and the time granted 
may be compensated by the brevity of the defence. 
It is a short time to allow three days only — whereas, 
if the trial had been by information, there must have 
been fifteen days notice of trial. ^ 

Mr. Justice Daly. Some preparation ought to 
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frave been made, with * yietfr to. the event of tne jflda 
being over-ruled. 

Mr. Burrowes. My Lord, we are not altogether 
without preparation. 

Lord CiiifcF Justice. There is nothing laid before 
us by affidavit to shew any inconvenience in appoint- 
ing Wednesday for the trials. 

. Mr. Attorney General. My Lords, there ought 
to be four days after a trial before judgment can be 
pronounced; therefore a day or two later might pre-. 
Vent the matter terminating this term* 

AW.— After some further conversation, Thurs- 
day, the 21st of November, was agreed upon 
for the trial. 

Adjourned. 



Thursday, 2 1st November, 1811. 

The Court sat at Ten o'Cloclc. 
Mr, Attorney General said be wbuld proceed 
first in the trial of Dr. Sheridan. 

The Sheriffs returned their pannel of jurors; which 
was called Over, and those who did not appear were 
called a second time upon fines. 

Benjamin Geate, Merchant, as the first who an- 
swered, was called to be sworn^- 

Mr. Burrowes, for the Traverser— *My Lords, I 
desire to ask the Gentleman* whether he has formed any 
opinion upon the subject of this trial, or has declared 
any opinion upon it. 

Mr. Attorney General. My Lords, I object to 
this mode of interrogating a Gentleman called to be 
sworn upon the jury. 

Mr. Goold, for the Traverser — My Lords, it is a 
ruled case, that with respect to any thing not touch* 
ing the hondr, or integrity of the juror, he may be 
interrogated. v 

Lord ChiE* 'Jti^t tC£. ft has befeh ruled dver and 
ovpr again, that a juror cannot be a$ked, whether he 
has declared an opmion. The "objection made must 
be puoved as a cause of challenge. 



Mc. Gqp&£* If y&W Lqtfdsfcip state* k h«9 feeeti ** 
ruled,, weoannot persevere. But I beg lewe to say* 
th$tfc. >fas asserted by Lo^d Ebsj^ne,. a hen at tbe 
ti^ir, upon the trials, in 179^, of Jajui Home Tookt % 
Hardy and others, and it was conceded J>V the poua- 
sel for the Crown and by .the Cojur.t, t,l\at a juror 
irtight' be asked as to any matter, not affecting hi* 
honor or integrity ; £nd in the course of my experi- 
ence, I have known it ofteji done. ._-.., 

Lord Chief Justice, ft has been - ruled otherwise 
over and over again. 

Mr. Goold. .Your Lordships having said so, I 
submit. 

Lord Ch*ef Justice. AH that we can cro is; to 
determine, whether an objection mtuie be legal, or 
not. 

Mr. BvRROWES. My Lords, we cannot prove thte 
laet ; but the Counsel for the Crown should consent 
to the objection. ' H * 

Mr. BenjuThin Geale \vas then swiorn. 
Peter Digges Latbtcche, Esq. sworn. 
John Roche, Merchant, se$ by oq ihe part of the 

Crown. 
John Lindsay, Merchant, Bo. * 
- BdMhMomew Mazier e, Merchant, Do. 
Letarid CrostKiiaite, Merchant, sworn. 
JohnOrr, Merchant, sworn. 
Richard Darling, Merchant, set by on the part of 

the Crown. 
ifflhti Btmcan, Merchant, sworn. 
William Htttton, Merchant, set by bn 'the part of 

the Crown. 
Thomas Thorpe Frank, Merchant, l>o. 
Francis Beggs, Merchant, Do. 
Alexander Jaff ray, Merchant, Do. 
John Pepper, Merchant, sworn. 
Patrick Marsh, Merchant, set by on the part of the 
, Crown. 

MaWin Hynes Geoghegan, Merchant, Do. 
William Sparrow, Merchant 
Mr. BtfRROWfis. My Lords, I am told, that this 
gentleman is a sworn Orangeman. I do riot like t6 
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mention the matter — but it is a character which has 
keen too well known in these latter times : — from the 
nature of the oath taken by such cliaracters, he must 
of necessity be inimical to the Traverser, and the 
religion he professes. 

Mr. Attorney-General. My Lords, I really 
do not know what the objection is, which is made to 
the juror. 

-" Lord Chief Justice. If there be an objection 
made in legal form, we will give our opinion upon 

u. 

Mr. Goold. My Lords, the objection we make 
is, for malice against the Traverser. I should be 
sorry to take up the time of the Court. We submit 
our objection to the consideration of the Attorney 
General, and we say, that the oath of an Orange- 
man renders him decidedly hostile to every Catholic; 
and to the Traverser in particular. 

Lord Chief Justice. Do you take a challenge or 
not i Because throwing out assertions of this kind 
can answer no purpose. 

Mr. Goold. My Lord, we do challenge ore tenus : 
which the Clerk of .the Crown will take down ; and 
to which Mr. Attorney General will either plead, 
or demur. I tender this challenge — " And the said 
u Edward Sheridan comes in his proper person, and 
" says, that the said William Sparrow stands not in- 
" different, as he stands unsworn, but bears malice 
" against the said Edward Sheridan and this be is 
" ready to verify/' I take this challenge ore 
" tenus. 

i 

The challenge thus taken was written by Mr* 
Bourne, Deputy Clerk of the Crown. 

Mr. Attorney General joined issue upon the 
challenge, and desired that triers might be sworn. 

.. Mr. Goold. I hope the Crown will not appoint 
every thing in this cause. 

Mt/Attorney General. My Lords, I do hope 
that Mr. Goold will spare his insinuations. -The law 
appoints the triers in such cases, as the present, and 
not the Counsel for the Crown. 
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* Lord' CmfcF Justice. The course is, that if a 
challenge be taken before any jurors are sworn, then 
Some of the officers of the Court are appointed triers: 
but if the challenge be taken, after some of the 
jurors are sworn, then two of the jurors, so sworn, 
are to be the trters of the issue upon the challenge. 

Messrs. Geale and • Littouckevrefe then sworn to try 
die issue depending in -Court upon the challenge 
taken to William' Sparrow, and a true verdict to give, 
according to the evidence. * ' : ' • 

Mr. Goold. My Lords,"we will now produce Mr. 
Sparrow himself, 'to prove, that he is an Orange- 
man, and that the oath which he has taken, is hostile 
to the Catholics of Ireland. 

Lord Chief Justice. If this matter be assented 
to, on both sides, the Court wilt not interfere ; but I 
do not wish to 'have it understood;* that any man can 
be permitted to be examined, in this way, to matter 
which would shew him to be unworthy. * 

Mr. Attorney General. My Lords, we do not 
object to his being sworn ; but if any improper ques- 
tion be put, we will then object, and the Court will 
determine, whether he is bound to answer. ' 

Mr.- Sparrow was then' sworn to make true answer 

to such questions, as should be asked of him. 

Mr. Attorney General. My Lords, he must be 
sworn to tell the truth arid the whole truth; for he is 
produced, as a witness, to give evidence upon an issue 
in feet: If he shall be asked,, whether he himself 
bears-malice to any man, we will object to the ques- 
tion. 

Mr. BuitROWgs. My Lords, I do not wish to <Jon- ; 
siime time. Our object unquestionably is, to exa- 
mine this gentleman him&elf ; to acknowledge upon 
his oath, or denjr, that he is a member of a certain' 
society, and as such has taken an oath, : which of tie-* 
cessity renders tiim hostile to the Traverser. 

Mr. Justice Day. To acknowledge, that' he had 
taken such an oath would subject hiny to &n indict- 
ment for a serious offence. .■  j > 
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, Mr\ EuftRO^vts, My Lord,, we may^rpdeed t* a 
pertain extent in examining him : the ma^im, npmo 
Unctur fqpsumzpred$rey does Rot go tOjprey^at^ow 
p raving <a lipliV/f a qhaii), Reading to . $ facf, fthieb 
we ni4y % pr9v^ : ^y. other. e^i4er)ce^ Therefore* I wrti 
warranted inaskjtyg, him every question but' pa€, -whet?, 
Uier he toot s^chjajj x^atl^ or not. 

Mr, .AircwtN^Y ,G,EN£R4ft. My |«or<fe, thi* heifl^p 
avowed,, Jt ;nw*sX, in ppipt-of propiriety, object tQ. tiler 
gentleman being sworn, in ckief* The isai*? i*> " fcbafc 
" Ae^eanrs ooaliqe |3gawt the Tj;raT<»rsei? " ftbe/ pfcr~ 
squ so charged, ta b^ar<fnaK$e, : ca^notbe^araii»ett W 
establish su-clr an issue. We did ripot -objetet *o -bi* 
being sworn upon the voi?e,d\Ke^ bat we object to 
kvs. being &woi;nao r ;giye'€vif^ncea^ifist:bittise]tf'i. 

Xard ,C#]£F JqaxiCffc,. iHe faioiet be examined, fcx 
ajxy ;: t^ipg rs wiii^h «\vQ»kl ^rin}irw*te li^isfjf, Qf that 
w^uld ip^ fewy be e«~ 

limmecJ to sdftie^x^H^^ ^ oi .. . , -..,.. ., v . 

JAu AxyOkHitES ft?NER^> . xMjf *?§«**♦. *fre. mfe of 
Ja>v upon Uii» jsiilyjbqt ^rjagfe^a^Je^pon^q© WWfcto 
Tbe Jaror jcojild -Bofe.be '$Sja4F*in$fj u> v piwe bifc wm 
declarations,. if .be rha.fi vwfe a^ r *g*j&*t *tlle -;Er** 
vei^er, ; .He .x^iiicLnqt ,be ex&tpipefi WWK Uf>Q$/the 
wwr dire, »hetber ^9 > bore -maliee ag$ftH&.,fW ;Etet 
yerseiy beoawe.it tscutfids tct bis^Ke^qach, , 

Mr. BuBR<WEk #ty Ifbrds, j-*4f»ifc f tat k wwid 
te.wastir\g time .to jpres* febis^hali€*B^,-if -the G<»«n^ 
» sel for the'Cr^aobject:tp -"Mr. $f#r) *«?'k$*ng #w*>ro.j 
because w£ Uav& n^iQtlier evkteoae, .but -*»*$ tiny* 
come from his own examination. If nine other Orafigo* 
men b« ^aM^U : Xj Wf°*} J*** Jp p y* . we -will ^ot *bje*t to 
tbem. We aMeal iq, .the.icaaJou^ of rthe A/FTOfWM 
Gj&Hf iui, f wii^Uw ,be will po^eftt to this gentlemen 

bei^g .set qsjde. ; -• 

^Mr, Gof#J>. ,M# JLonJ, ,i«fi.'^Ui4fiaW:.dW <***+ 
lenge. , 

.William hfpanvw \^^ ^ym^n. 

[ r Meri piY r: J&ef$A&fa tft fey oa >tbe. pai;* of ^tfb 
Crown. 
Tiwmas Meade, Merchant, J>o, 
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Richard Williamson, Merchant, Do. 

James Jameson, Merchant, Do. 

Thomas Prentice, Merchant, Do. 

Nicholas Wade, Merchant, Do. 

John ffutton, Merchant, sworn. 

William Humphries, Merchant, set by on tfce part 
of the Crown. 

James Chambers, Merchant, Do. 

William Wood, Merchant, Do. ... 

James Jackson, Merchant, Do. 

Robert Armstrong, Merchant, sworn. 

Edward Clibborn, Merchant, Do. 

Charles M'Kiernan, i Merchant, set by on the part of 
the Crown. 

JFrancis Richardson, Merchant, Do. 

Cliarles Pentland, Merchant, sworn. 

John Hamilton, Merchant, sworn, 

Mr. Burro wss. With respect to the gentleman 
last called, we only to state that he has. dealings with 
the Castle. We submit it, to the Counsel for the 
Crown, whether be should be sworn. We acknow* 
ledge that we Jjave no legal cause of challenge. 

THE JURY. 

Benjamin Geale, William' Sparrow, 

Peter D. Latotiche, John Hutton, 

Leland Crosthwa^te, - Robert Armstrong, 

John Orr, Edward Clibborn, 

. John Duncan, Charles Pentland, 

John Pepper, John Hamilton. 

* * 

To whom the Traverser was given in charge upon 
the following indictment, to which he had pleaded, 
on the 11th of November, as before-mentioned. Vid. 
p. 44. 

" County of the City iff Dublin to wit. The jurors 
*' of our Cord the King upon their oath present, that 
*' on the 9th day of July, in the year of our Lord 
" 1811, at Fishamble-street, in the County of the 
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City of Dublin, diver* persons, to th* said jitrors 
unknown, assemble*} thetpselves together* and being 
<c so assembled, a«4 thea contriving*, and iu tending to 
" cause, and procure the apnoinlaient of a committee 
'* of persons professing the Roman Catholic religfbn, 
," to, exercise an authority 'to represent the inhalwarits 
c< bf lretanU\ professing the Roman Catholic religion, 
under pretence of .casing petitions to both hojisc? 
of Parliament fbr the" repeat of all faws f efaaltiiii£ in 
force in Ireland, by ftiCans whereof arty j)e*st)tf pro- 
fessing the Jtomah Catholic; terrgicn, is- snbjeet to 
any disability, by reason or id conseqxience b# his 
religious tenets, tenda&b Un<fcr {MWtence of' ptfo&ur- 
iWg »n alteration of tite «itW ittatteto so esta- 
blished by law, did then and there* amongst 
*• other things* enter ' intoi certain resolutions . of 
&m\ concerning such Committee* and of and 
concerning the saud lairs, so returning in fartfe in 
Jfefandf and of. and confeeniing. certain district* in 
the city of l)y&lm>. edited .parishes, and used ^l 
such, for the purpose of public w^rship r according 
to the rites of the Roman Catholic religion, of the 
c< purport and effect here following, that is to say, thatf 
c * a Committee of persons professing the Roman Ca^ 
u tholic religion (meaning such* Committee as afore- 
" said) should be appointed arid requested to Cause 
u proper petitions to both Houses of Parliament tQ be 
" forthwith prepared for the repeat of the* penal faws, 
" (meaning the said laws, so remaining rnforte in Ire- 
u land) and, to procure signatures thereto irt aH )pkrts 
" in Inland, and to 'take measures for bringing sticb 
€t petitions under the serious consideration of'tfte Je- 
" gislature, within the first month oF die. ensuing ses- 
'« sions of Parliament, and that such Committee should 
." consist bf the Catholro peers, and their eldest? eons, 
"the Catholic baronets,' the prelates of the Catholic 
/' chmch in Ireltm4i and alao ten ftersoiis tp. he a$r 
u pointed by the Catholics, in each county in Ir.d&nh 
the survivors of the delegates of 1793, to constitute 
m Hjtqgr^l part of that cumber, ai>d also of five 
person u*bf appointed by. the Catholic 'inhabitants 
pjf each parish in Dublin, (meaning each district sa 
u .called a patjsh to aforepaidj, and that gdwardShtri* 
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if <4*n> Jaife <*f fi#m^/ci*-4/^^^ in; tk*: eounty of tbr 
" city of Dublin, Doctor of Physic, being a.. person 

V qkrofkmittg the Rdmm\ -GbthsA'te religjtm, arid divters. 
** loriter petepna pra&satng (the Shxfcatt Catholic reli- 

V g*m, to tb<» «*id jurofc Uf^piftwia, well knowing* 

V /the pfeauaea, but being ill dittoed porous, and utr-' 
*f laftvMly . tfiwHrwitig, and tntendutg to aid, a«d assist 
*« in, and towards jtjte constituting and forming «f suchr 
** /CtMmoittee* as aforesaid, .on tfiefllst day trf /w/yi in 
«< tire ^aid year l8Uvat Lffiytslrect, th the county df 
ft the cky of DyAlin, in enter to .oopiply witfi each 
^ BBSoiotiQitt, atid to Aid, and assist m, and tofuurd* 
^ ;the constituting and itormwg of &uoh Coffltmittee, 

V did «neet and assemble .themse^kes together, Ax the 
& purpose of appelating five pereons to act,* as re- 
?f presentaferas of' /the anpabitafcts, $)tt>fassii]g tine Ro • 
*< imaa CJatholbc -religion, of> and in one of thedbtoricts 
i^.'bi the city of {Hubiin afqftasaid, .commonly called 
^ *tae )pariah of St t Mary, in die said £kMopiiuee, so 
1%: proposed to <be rfermed, add that at, anil in the said 
^.«eetiog v ao then and ihere.held,ifor the said purpose 
» c< ••tie Thomas Kinvan i fcheaaod ijhere beingapetfsort 
"professing the fRqmaii Catholic .religion, was theft 
^jand there mrnlaarfrliy appointed by.tiie said persons, 
?" jscvthen and fcbere assembled, to act as one of there*. 
M presentatives af the said inhabitants of the said dis»- 
" trUxt, in (he said Committee ^jo proposed to be form*- 
" ed, aqdithat ,the said Ettward yVteridan, then arid 
*f HChere, with force and arms, knowingly, wrk 
*" (My, and unlawfully, was one of the. persons 
;** «o assembled, and tben and there acted' as chair*- 
+f man, and then and fckerse «as such chairman, pro* 

" posed as , a question to the said meeting, «rhe- 
" *her the said ThoWtxs Kirwan should be *ap- 
* pointed m not, and <*n the said question being 
" put, the said Thomas Kirpan was then and there so 

'"" appointed,, by. the said persons .as ttfogtisaid ; and so 

-M the S£td jurors say, that the said Edward Sheridan, 
" in manner aforesaid, tben and ther** acted at and in 
" the said appointment, to the gruat Vncouragtraem of 

u * riot, tumult and disorder, to, the evil example of all 
u others, .in like case offending, and against the peace 

.« af aor said Lord the King, his crowir.uud dignity, 
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C( and against the form of the sfcatote made and fro* 
« vided. 

- Second Count r tc And the said jurors of oar said 

<c Lord the King further present and say, that Edward 

*' Sheridan aforesaid, so being a person professing the 

" Roman Catholic religion, together with divers other 

" ill disposed persons professing the Roman Catbolid 

i( religion, on the 31st day of July, in the year of on* 

" Lord, 1811, at Liffey -street, in the -county of the 

" city of Dublin, met, and assembled themselves toge- 

ic tber, for the purpose* of appointing five persons to 

" act as representatives of alt the inhabitants professing 

" the- Roman Catholic. religion, of and in a certain dts- 

" trier, there situate, <commonly called the parish of 

*' St. Mary*, in a committee of persons, professing the 

M Roman Catholic religion, to be thereafter * held* 

<" and to exercise a right and authority to represent tho 

(c inhabitants of Ireland, professing the Roman Catho- 

*< lie religion, under pretence of preparing petttton& 

16 to both Houses of Parliament, for the Repeal of all 

" laws remaining in force in Ireland^ by means w>bere- 

t* of any person, professing the Roman Catholic reli- 

f € gion, is subject .to any disability, by reason of: his re 1 - 

.«* ligious tenets, and of thereby procuring an altera** 

" tion of the said matters so established > by law/ and 

4< that at and in the said meeting so then and there 

« held* one Thomas Kirwan then* anil there being a 

« person professing the Roman Catholic religion, was 

< ( then and there unlawfully appointed by the said per> 

* c sons, so. then and there assembled, to act as one of 

" the representatives of the said inhabitants of the said 

" district, in the said Committee to be so thereafter 

" held as last aforesaid, under the said pretence, and 

<< that the said Edward Sheridan r then and there with 

<' force and arms, knowingly, wilfully and unlawfully 

*' was one of the persons, so then and there unlawfully 

" assembled, and then and there acted as chairman of 

" the said meeting, and then and there as such chair- 

ii man proposed as a question to the said meeting, 

." whether the said Thomas Kirwan should be so ap- 

i". pointed by the said persons as last aforesaid, and 

" so the said jurors say, that the said Edward Sheri- 

" dan, in manner last aforesaid, then and there acted 
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* r «t 9 *nd in the said appointment last mentioned, to 
" the great encouragement, of riot, tumult, and din*. 
f c order to evil example of all others in like cases of* 
* 4 fending-, against the peace of our Lord the King* 
**: his crown and dignity, and against the form of the 
'< statute in that case- made, and provided.* 

Mr. KcMMis opened the indictment. 

Mr. 'Attorney General. My* Lords, and ,Gentlp+ 
men.of'the Jury, I cannot hut congratulate you* 
G^rit-lemefi, and the public, that the day of justice 
ba$, at length arrived. I am sanguine in expecting! 
that the result of the proceedings of this day will b$ 
to frustrate the designs of treason, and to give an /ef« 
factual ch^ck to those extremes, to which faction and 
folly have of late proceeded. N , 

Gentlemen of the Jury, the .case of the Traverser 
Mr. Sheridan, which is before you, lies, itself, in a 
narrow compass, both with regard to the law, upon . 
ffrbtch the indictment is founded, and with regard to 

» 

*' •! The following: is the statute, upon which the indictment was founded. 

" An act to prevent, the election, or appointment of unlawful assmv 
■* blip, under pretence of preparing, or presenting public petitions, or 
'* otner addresses to his Majesty, or tKtT Parliament. 

" .Whereas the election, or apiiointment of assemblies, purporting to 

" represent the people, or any description, or number of the, people of 

•• this nation, uuder pretence of preparing, or presenting petitions*, com* 

" plaints, remonstrances and declarations, and other addresses to the 

" King, or to both, or either bouses of parliament, for alteration of mat- 

'* ters established by law, or redress of at (edged grievances, in Church and 

" State, may be made use of to serve the ends of factious and seditious 

« persons, to the violation of the public peace, and the great and mani- 

" (est encouragement of riot, tumult, and disorder. Re it declared, and 

" enacted, by the King's Most Excellent Majesty, by and with the advice 

" awl consent of the Lords Spiritual and Temporal, and Commons, in 

v< parliament assembled, and by the authority of the same, that all as- 

** semblies, committees, or other bodies of persons, elected, or in any 

*' other manner constituted, or appointed to represent, or assuming or 

" exercising a right, or authority to represent the people of this realm, or 

•* any number or description 'of the people of the same, or the people of 

•' any province, county, city, town, or other district, within the same. 

" under pretence of petitioning for, or in any other maimer, procuring an 

•' alteration of matters, established by law, iu Church or State, save and 

f except the knights, citizens, and burgesses elected to serve in the par- 

" I lament thereof, arid save and except the Houses, of Convocation, duly 

* f summoned by the King's writ, are unlawful assemblies, and it shall and 

." may be lawful for auy mayor, sheriff, justice of the peace, .or other 

" peaceofticer, and they are hereby respectively authorized awl'reqnired, 

" within his and their respective jurisdictions, to disperse ajl such unjaw- 

" ful assemblies, and if resisted, to enter into the. same, and to appi** 

*' head all persons offending in that behalf. 
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f&e-fects, by which the indictment h tfr'tteftft flMlfe J!. 
flut the oase connects itself with so many others, dnfl 
with strch a variety of matter, that if I shall fiftd cay"-' 
self under the necessity of trespassing a Jibtle loogef 
fcpon your time, than has been my custom, or incli- 
nation to do r yon will give me credit, tfhen I- say, 
that I shall do bo, with a view to the perblic peace 
trf tbecoafrtry ; and ifl ardent expectation df allying 
those discontents, and abating that fever ^rid feiHtiei*> 
wWeb treason and sedition have too successfully ex- 
cited in the minds of many of -his Majesty V Romatt 
<Jathotic objects in Ireland. ' • 

•Gfcntieiaen* the project, against which the fHtesetit 
prosecution is levelled, is 6ne whfrch yoti will *fld 
detailed in certain resolutions entered into by an as* 
sembly, asstrrtiiffg to itself the denomination of * A 
*« General Aggregate Meeting of the Catbtfffcs- bt 

* Ireland," held on the fttfc of July last. 

This Aggregate Meeting sprang out of a resofftttoft 
of a Committee, which is well known, I am sure, to 
-every genttema« who hears me, which for the last 
eighteen months has been acting a very distinguished 
part indeed in this country, under the name o£ u A 
♦* General Committee of the Roman Catholics of 

* Ireland." ~ 

* * » • ' 

** It. And be it farther enacted, that ?f any person shall give, or putf? 
** lish, or cause or procure to1>e given, of published, any written, or othef 
" notice of ejection to beholden, or of any maimer of appointment of anj 
u person, ar persons, td be the representative, or representatives, dMe- 
** fate, or delegates, qt to act by any other name, or description wnaf* 
** ever, as representative, or representatives, delegate, or delegates of Uje 
*• inhabitants, or of any description of the inhabit auts> of any province 
*' ooiuity, city, town, or other district, within this kingdom, atanySucfc 
4t assembly, or if a«y person shall attend, and vote at wich election gjr 
** or appointment, o't by any other means vote or act in the choice^ or ap r 
** poimhflfeot of snch representatives or delegates, or other persons to ac£ 
•' as such, *very person who shall be guilty of any of the said ,oAehces> 
'• rrsp«eti very, being thereof convicted by due course of law, shall \fp 
" deemed guJty of an hi^h misdemeanor. 

" III. Provided always, that nothing herein contained sliaTI extend, ojr 
**• be const nied to extend to, or affect elect jons to t>e made by bodies cor- 
ll porale* according to the charters and •isage of such bodies corporate 
*' respectively. ' 

" IV* provided also, that nothing herein contained shall be Sbnstraeji 
" in any manner to present, or impede the undoubted right of his Maje*- 
." ty's subjects of this r<alm, to petition his Majesiy, or both houses, or 
*' rtther house of parliament, for retires*' of any public, or private 
" grievance*" ' 
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Gantlewen, whip I talk of treasonable motives, af, 
connected with this measure, let me not be misuor 
derstood. I am fully persuaded, that the great portion 
of the educated Roman Catholics of Ireland are loyal 
to their King, and have no i&tfantion dT conducting 
themselves otherwise, than agreeably to the laws of 
their country . -Nay, Gentlemen, that many of thom 
look, with as much disgust, as any of us, upon the 
lawless and seditious proceedings, which have beea. 
carried on for a -considerable time past, falsely, under 
the name and authority of the Roman Catholics of. 
IrelmcL Nay, I will go further, and most uu&quivo* 
Gaily declare, my conviction, that a great proportion* 
of those Roman Catholics, who have taken an active. 
part in furtherance of this project, are loyal mew, 
iyho mean nothing like treason or sedition: — but 
that they have been misled and duped by the artifice*, 
qf those,, whose, designs they • are not able to pene- 
trate,,* ... * ' 
That paany of th$m are young mea of ardent 
minds, whose passions have been inflamed by engaging 
in a political pursuit; who are not actuated, by any 
more criminal motive^ than the vanity pf raising them*-* 
selves into notice :— and who yet by these acts and 
these speeches^ are working the work of the. United 
Irishmen, in the cause of separation and revolution* 
not considering, that in the gratification . of their va- 
nity, they are < endangering the public peace, and 
directly counteracting the object of that Catholic pe- 
tition, of which they pretend to be the advocates* 

Gentlemen, that is the view, which I have taken of 
the project, which at this time of day has beea formed, 
of calling a National Convention—* representation of 
all the estates of the Roman Catholics of Ireland,—* 
I will now call your attention to the resolutions of the. 
Aggregate Meeting, which assumed to itself to be a 
General Meeting of the Roman Catholics. 
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•• At a ''Meeting of the Roman Catholics of Ireland, 
"held in Fishamble-street, on the 9th of July , IS 11. 

* *   

" Earl of Fikoall, in the Chair. . 

' *• tsf, That' being impressed with the unaltetaMe 
t% conviction of the undoubted right of every mar* t© 
•*' worship his Creator according to the dictates of His 
u own conscience, we deem' it our duty, thus publicly 
41 and solemnly to declare our decision, that rio ; G©- 
** vernment can inflict any pain, penalty, or privation* 
* r for obeying that form or Christian Faith, which in 
** his conscience hie believes to be right.'* 

Gentlemen, that is the /first resolution; the object 
of tfhich you will plainly , perceive, is 'to- impress 
ripbn the minds of. the Roman Catholics of this 
country, that they are at this day subject to pa r ins 
and penalties for *?xercisin<j their religion, a resolu- 
tion not founded in truth, and calculated to mislead 
the loyal Catholics of Ireland. 

u The second' resolution, is— •" Resolved, that we 
w again petition the Legislature, for a repeal of the 
** laws affecting the Catholics of Ireland." 

Gentlemen, the right of petitioning, and of pre* 
paring petitions, according to the laws of the land, 
there is no man in this country, who either did, or 
does dispute. 

Their third resolution, is 1 -^* 1 That in exercising pur 
*' undoubted right to petition, we will adhere to th* 
" ancient forms of the Constitution." 

Fully aware of the law, against which they were at 
that instant about to offend, but professing a£ thft 
same time their obedience to it. 

' Their fourth resolution, was— That a Committee bo 
*' appointed to enquire into the penal laws, and make 
** a report within one month of the ensuing session of 
" Parliament." 

The next resolution deserves particular attention. 

" That the Committee to be appointed to prepare 
" petitions to Parliament, do consist, first of Catho- 
*« lie Peers, and eldest Sons of Peer?, and Catholic 
" Baronets;— ^second, Catholic Prelates ;— third, ten 
" persons chosen from each county, and the survivors 



137 

i 

9 

" of the Delegates of 1793, to form an integral part 
" of that number; — fourth, five persons from each 
" of the parishes in Dublin/' 

Gentlemen, you will perceive, what a formidable 
assembly was thus constituted-— an assembly consisting 
in point of numbers, of between 4 and {500 persons, 
. representing every estate of bis Majesty's Roman Ca- 
. tbolic subjects* in Ireland. The Peers— the Clergy, 
and the Laity. It was also resolved, that the ap- 
. pointment of these Delegates should be made forth- 
, with, and until this uew body was formed* the ma* 
Dagement of Catholic affairs was confided, to certain 
t Peers, Baronets and survivors of the Delegates of 
' 1793 ; so that until this " National Convention," 
should be assembled for the purpose of preparing the 
petition, and procuring signatures, the affairs of the 
Catholics should be managed by an Interim Govern- 
ment* This last resolution proving unequivocally, 
that this Convention was not to be confined to the ob- 
ject of preparing a petition to Parliament, but was to 
- have a general management of the affairs of the Roman 
Catholics of Ireland. 

Gentlemen, by the laws and constitution of this 
* land, the management of the affairs of all the King's 
subjects, is intrusted to the parliament of the empire ; 
if , therefore the people shall at any time attempt, or 
assume to set up, any representative body, for the 
management of their affairs, such attempt is a dis- 
claimer of the lawful parliament of the land, and* a 
usurpation of its authority. Gentlemen, I will beg 
leave to put it, not to you, but to every unprejudiced 
man, every Roman Catholic, who hears me, who will 
consider and reflect upon the subject, whether the 
convening such an assembly, id the metropolis of this 
country,* can be reconcile&ble— not with the statute 
law of the land — but wkh the principles of any law 
whatsoever, whether it is to be endured, in $ny state, 
in which there is the form of a government, that an 
assembly so constituted) should be tolerated o£ al- 
lowed 1 ? Gentlemen, it is against the fundamental 
principles of all government, that the people should 
-assume an authority to have themselves represented 
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,io . *n assembly,, dwtinjct. froin^hat, which is fenown 

to, and established by the law. 

But it is contended, that an "assembly, so respeet- 
. able as this, could uot be guilty of any , misconduct, 

or act in aqy way Contrary to law. Gentleman, itis 
; not, that: an assembly of this magnitude, has < in it 
. many respetetable^nd loyal persons, that it T is, there- 
fore/ to te couiifenartted \m A 4 et*luved ; dr'tbat tfte 

public peace ban be guatafitseed'iby *he integrity^ 

- such person*; ihstseh *^efn'l)h^,1t is'nbtorfoWs/tftkt 

- the taoderate'and wfcil Weaning are dterftohte by the 
' turbo/tent,- ito* f afctfofts, 'arid itoe d^pera'te.'Letf ttiferCall 

yo^raltterrtton, 'to^that vfery cofttinSittde btit*of whose 
resolutions fche present in t^rtded assembly was 'to ta^e 
' its rise. We all recollect that committee, and its 
proceedings, during a great part of the last £ear, arid 
"the beginning of the present. I appeal not to you, 
" but to every lo^al and dispassionate Roman Catholic, 
who hears me, whether that committee, thoagh coa- 
tain tug many mo$t respectable and loyal men, did not 
proceed to such excesses, to such art abu£e of the'pri- 
t vilege, under which they claimed to meet,' of ail 4 e ~ 
t cency and decorum, that every (good and loyal Roman 
Catholic was scandalized add ashamed of them.' Were 
there not found members of that committee* also, *to 
. deliver speeches so gross, that the. -seditious press- ©f 
. Ire-Ian^ became afraid to publish, what tiiey were -wot 
.ashamed to speak. Every roan* who regarded the public 
. peace cried out against thetn ; and I am sure, 'tiiatif 
\ blame be imputable to the jgovewment'wtth rredpefct 
that coaijuiittee, it must be, th&tit did not interpose 
, sooner, and for paving- interfered with it when it did. 
When it was expected, at, least when every one 
hoped, that it was abput to terminate 'its sittings, it 
issued. a circular letter, calling for a ten Oration of ifc- 
self, by the addition to its n'Umhers of. ten represen- 
tatives from the counties, and fi*e from evety parish 
ia Dublin, it was then, arid no,t till, then, tfha* go- 
vernment interfered ; it interposed, <flot by a measure 
violatory of the law, but by -notify ing< to the magis- 
trates, that the intended electipns of persons tobeia* 
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-«t&utei&wo$ tfee>taid,< atk) that' recourse Would be 
lywjlto the tawto prevent ; s«cfa a- mischief. Thatin- 
terposition bad* tfce.dfesired'effect,; treason and'. sedi- 
tion were checked irr theif ]!>ro£resa,. and the project' 
was for a time abandoned. Th0 committee afterwards 
*l»£t; tnany of those respectable characters, who.ha^ 
'secjroed, during the period^ or about the time wjien, 
ifce compi'tttee had so much, rnjscdoducted itself, res 
.turned; ,to, jt v TJtj#..adrjaouitoQi) of r tl>e, gqverqipent* 
: $jttl o th$ pvesei^Jie aod^grudeiipe.pf tjxese persons, re-. 
^s^i^^'the.c^ipmission oi sin$a* excesses* and there* 
L ffff£.tU^[.sa«»e) ^l.spp^i^P £a lenity on the part, of th*» 
; g^)v^^pfi^n^; wiaqUhadniari^ed its conduct. before the 
^^uiftg^of *he circular letters, of the committee,' indu- 
ed the (government not to. interfere, the project con- 
.tairiedrin that letter having, beej* abandoned^ 
:■ Bo* 1 liave- digressed = Worn my subject, in pursuing 
*he history of> that cdmrmtte?e ; to its conclusion. J 
^again return to it, by asking,- Is it in the conduct of 
that committee, that the government of the country 
ire to look for a guarantee, tint all the acts and 
proceedings of the intended National Convention of th^ 
Roniajn Catholics of Ireland, will be marked b$ 
'moderation and loyalty ? 

1 But it is contended, that as the avowed purpose of 
tMs Convention is to prepare and- for\yard a Petition 19 
ari}arn>nt, '(he Petition of the Roman Catholics^ for 
tVe repeal of the^ laws which affect them.; that on thi? 
grbnpd government ought to connive at it. Gentlemprfe 
Petition being a$ ostensible; object, it is necessary to 
call youjr attention to tbe.natucebf that Petition, wbici} 
it 'ft alleged and" pretended, is to be the, sole business of 
thii'** National Convention" For this purpose, I.tb'tnk^ 
it may be useful,, npt only with, respect to the subject 
'of the, present trial, but also, in setting right the. mind* 
of such of my Roma,n Cathplic countrymen, as have 
been misled. or abused, to, state, very shortly, what is 
the actual political situation of the Homan Catholics of 
Jrzlancf at this day, and thereby to ascertain precisely^ 
what is the object of this Petition, whiqh is made tb« 
pretence for convening this National 4$sembly. 
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Gentlemen, for this purpose, I shall go back to tfce 
year 1778, and state how the Roman Catholics of 7r«w 
land stood at that time, and then shew, very briefly, 
in, what situation they stand at present* In 1778, ft 
period in the recollection of many of us, they, were, 
with regard to landed . property, disabled from ac- 
quiring any interest in lands beyond leases for 31 years* 
on which a rent amounting to two thirds of the value 
should be reserved ; with regard to the estates of which 
they were in possession, they were disabled from dis- 
disposing of thetp, except for value in money, and 
that to Protestants ; their estates were made to gavel 
among nil the sons, for the purpose, and from the policy 
of reducing the power nf t>ie Roman Catholics-^— the 
eldest son was enabled bv his conformity to reduce h» 
father to the situation of a mere tenant for life of bis 
estates, with the reversion in fee to himself, subject to 
portions, debts, and engagements: such was their sitaa* 
tion, with respect to landed property ;— With respect 
personal privilege, they were incapable of holding any 
office, civil or military, in the State, — of exercisiog the 
elective franchise; they were not admissible to, the 
profession of the law ; their clergy, regular and secular^ 
were subject to various disabilities; no man of that 
Religion was to keep a horse of above the value of £s. 
if government thought (it to take it from him, and there 
were various other disabilities and penalties tp which 
they were subject, which it is not necessary to eouoic r 
rate. In the year 177ft, the legislature, interfered* br 
allowing them to acquire a permanent interest in land, 
not exceeding however, terms for 999 'years, upon 
which a rent should be reserved. But the estates which 
they had previously acquired were by that act made 
disposeable ; exactly as the estates of Protestants were, 
and in that respect, they were put upon a perfect equa- 
lity with them ; the law which enabled the son, to con- 
vert his father's estate to a tenancy for life was repealed^ 
So far the legislature interfered, in the year, t have 
mentioned. By the 21st and 22d of the King, they 
were further relieved, by being enabled to acquire 
estates in fee simple, and their incapacities with regard 
to landed property were completely removed; they 
were also relieved from a variety of penalties and for- 
feitures, to which they had been subject by the penal 
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cdde,—stiU however, after that, and other intermediate 
acts, tilt 1793, they remained subject to the full opera-. 
tion of the- test acts; they were not admissible to any' 
offices civil or military , they were disabled from exer- 
cising the elective franchise, and excluded from the 
from the profession of the law. But in 1793, the 
statute passed, to which I wish to call vonr attention, 
because it appears necessary, in order to refute the 
assertions daily made by the press, and calculated and 
intended to mislead and impose upon the minds of the 
Roman Catholics "of Ireland y that thev are liable at this 
day to the penalties of the Popery laws. This act of 
Parliament will give to you, and to the Roman Catho- 
lics of Ireland , a clear and distinct; view of their pre- 
sent situation ; what they have acquired, I have stated, - 
what remains for them to demand, and for Parliament 
to grant, vou will see presently. I will read the pream- 
ble from the statute, 33 Geo. 3. chap. 2l. " Whereas 
various acts of parliament have been passed imposing 
on his Majesty's subjects professing the Popish or Ro- 
man Catholic religion, *nany restraints and disabili- 
ties to which the other subjects of this realm are not 
liable, and from the peaceable and loyal demeanor 
of bis Majesty's Popish or Roman Catholic subjects, 
ft is fit that such restraints and disabilities shall be 
discontinued." It then enacts, that his Majesty's sub- 
jects of the Roman Catholic religion, shall not be liable 
or *ttbject to, any penalties, forfeitures, disabilities, or 
incapacities, or to any laws for the limitation, charg- 
ing, or discovery of their estates and property, real 
and personal, or touching the acquiring of property, or 
securities affecting property, save such, as his Majesty's 
subjects of the Protestant religion are liable and sub- 
ject to.— This clause, at one stroke, has put an erid to all 
penalties, disabilities, and incapacities, to which Roman 
Catholics were subject, and they are put up:>n a footing 
with their Protestant fellow-subjects, with this excep- 
tion — that the statute still retains, in part, the provision 
of the test acts, by which, both in England and in 
Ireland,- certain oaths are to be taken, and ceremonies 
to be performed by persons holding offices of trust. 
But this statute has excepted the Roman Catholics of 
Ireland from the operation even of the test acts, with 
respect to all offices whatever, save only and except 
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the particular offoefcj which* are, spoeiftlipr MikBBf$tu§'j 
in the statute, and which Ijwill read from, the statute^ 
((he Attohnet General then read : the* entnberated^ 
offices in the statute,)— except wjtb then* enumerated 
offices, there is no. legal or political distinction . b»*. • 
tween his Majesty's Protestant and Rowan; Gatholtcr> 
subject*, of Ireland* 

Gentlemen, Let it, not be- imagined* that I art* ' 
iradewaliting' the. consequence of being admissibte 
to these oilices-, to men of rank and property ht . ' 
the country, I acknowledge them to be laudable-" 
objects of ambition ; and thai Vt is the right of every. 
Roman Catholic Subject, to petition to be relieved 
from the operation of the Test Act; but I ana er%- % 
deavouring to impress upon your minds, how mqct} . 
tHe subject of die Roman Catholic petition is. nay- . 
rowed and confined ; : and how, little it cat*, be ne^r » 
eessary, at this day, and, For. the first time, t$, calLa* 
National Convention of all the estates, of .tbe Ga^bofc.Qs • 
of. Ireland-— an assembly of five humijre4persons r -4p' 
©rd«r lo prepare a, petition K> Parliament forrtka p»r- "• 
pose* which I h$«$ distinctly sflbinitted to,- ym**' 
view,; a petition which, any ntim^ wl«>, eao. read! and' 
write*. is< as capable of drawing aad framing, as. the 
ablest Statesman in. tbe land; but whim I add- to 
thu» that tbe petition has been, already* prepared; 
chat it? has been again and - again* presented to Par- 
liament; that it has- bee* again and again received 1 
ami discussed ; that it was never rejected, as defective 
ire farm, or in substance, I' appeal to the good sense * 
and candour, of every Roman Cathil.fc, who hears, 
me, if it be not a mockery to say, Petition fed Pa^ r 
Ida-merit, is the sole, or the real object of calling a * 
** National Convention" of five, hundred persons^ 
to sit in the metropolis? I cannot reconcile, it to* . 
my understanding, \k\it I can well conceive why it  
shookl be desirable t? some, that there should tje 
such an assembly, if we can suppose,, that tl^exe 
exist* a rebel party in this country, a remnant of tbe 
United Irishmen, wbo are labouring to effect by a»ti- 
fi«e» that which they could not accomplish by force; . 
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whojaire Jabourirtg to undermine that constitution, 
.which, -in 1798, and in 1SC3, they attempted .to 
j carry by assault : — I can well conceive, that they vawj 
. have fin object in having such an assembly establish- 
, ed within die metropolis* Is not the danger to the 
. Government, and the constitution of the country,. ob- 
vious in the establisment of such an. assembly 1 Under 
\%vbat coatroul, I would ask,, is such an assembly to 
"sit, skve its own discretion i Where are the rules 
and orders to be found, which are to regulate it* 
proceedings 1 MarJuhe wisdom of our constitution; 
in our Parliament, in which is to be found eve*/ 
' thing which is dignified in the Peerage, every thing 
that is valuable in the Prelacy, -every thing that i rank 
and fortune and character can reader respectable. — 
That Parliament .cannot meet, but under the or- 
der of the ting's writ ; it cannot continue its sittings 
I beyond the moment, wheo it is the pleasure of the 
crown that its sessions shall be closed. .But this 
?" National Convention," Galled by no -will of the 
.King, is to be subject to no controul^but its own 
discretion. 

Gentlemen, I am astonished, that the loyal j and 
rational amongst the Roman Catholics <*f • Ireland 
do not perceive that .an imposition upon tshoir un- 
derstandings is attempted, when <hey are told, -that the 
convocation of such an assembly, is immediately, or 
* remotely, necessary to the carrying of their petition 
io'Parliament. 

I have done, therefore, with that part of the stt%«- 
'ject; and, gentlemen, I now beg leave to call your 
attention, and that of the Court to the statute on 
fchich this prosecution is founded,, from which it-wHl 
appear most clearly, that .such an assembly is &n un- 
lawful assembly; and that the ejecting of delegates 
to such an assembly, is contrary to the statute Jaws of 
' the land* 

' Antecedently to the enactment of the statute of 

'the 33d'of !Geo. 3. c. 29, upon which the /present 

iadictment has been framed, attempts had been inade 
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by certain visionary politicians, in the norther* parts 
©t Ireland, to have delegated assemblies holden, for 
th§ purpose of forwarding particular objects, which 
they had in view ; some of those persons, no doubt 
bad revolutionary objects in view, but certainly, there 
were many, who meant no mischief whatsoever. The 
ostensible object was to forward the purposes in view, 
by an assembly, which by the weight and authority, 
which it would acquire from representing a great por- 
tion of the people, would attract public attention j 
and that the debates of such an assembly by the force 
of its eloquence, the strength of its arguments, and 
the firmness of its tone would carry with it the public 
sentiment, and finally coerce the legislature into the 
adoption of those measures, which' those politicians 
thought fit to recommend for the country. The legis- 
lature saw directly the danger to the public peace, 
and to tlie constitution, which such delegated assem- 
blies were likely to produce; and therefore it was* 
that the statute was enacted. 1 will beg to call your 
^ attention to the preamble of the statute, which will 

explain best the extent and force of the enactment. 
" Whereas the election or appointment of assem- 

* blies purporting to represent the people oriany de- 
» ** scripttoh or number of the people of this realm, 

" under pretence of preparing or presenting peti- 
" tions, complaints, remonstrances and declarations 
" and. other addresses to the King, or to both or either 
" Houses of Parliament for alteration of matters esta- 
u b lie bed by law, Or redress of alleged grievances in 

* Church and State may be made use of, to serve tile 
" ends of factious and seditious persons, to the vio- 

f « lMion of the public peUce, and the great and ma- 

} " nifest encouragement of riot, tumult, and disoc- 

| u der," The mischief recited is, that the appoint- 

! mentof such assemblies might be made use of, to 

i serve the ends of faction, that is, that such assemblies, 

are, from their very nature, of a dangerous tendency ? 

j if so, what would common sense suggest, as the prq- 

( per remedy. Why, no doubt, that such assemblies 
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should not*be suffered to exist ; and that is precisely 
what the statute has done and meant to do. For, 
whereas with regard to all other assemblies, their le- 
gality or illegality, depends upon their proceedings : 
if their acts and proceedings be unlawful, the assem- 
bly will be unlawful, and they will be subject to the 
correction of the law ; but with regard to those assem- 
blies, the legislature makes their illegality depend 
upon their very constitution; and, therefore, it enacts 
u that all such delegated or representative assemblies, 
** for procuring an alteration of matters established by 
u law, in Church and State, are unlawful assemblies, 
" and it shall and may be lawful for any peace officer 
** to disperse them." 

That this is the plain meaning of the statute, name- 
ly, that the constitution of the assembly, not its con- 
duct, is the criterion of its illegality, appear* from 
two provisions of the statute ; one is, that, without 
waiting for, or enquiring into any act done by such au 
assembly, the peace officers are required to disperse 
them. Could it be in the contemplation of the legis- 
lature, that the officers of justice should Exercise a 
judgment on the proceedings of such an assembly, 
and according to those proceedings, to disperse them 
prnot? to ait in judgment, from day to day, in order 
t6 decide, whether the pretence or avowed object of 
these meetings were a true or a false one ? Under 
such a construction, how could the statute prove a re» 
medy against the dangerous tendency of such assem- 
blies when no remedy could be applied, until the 
mischief would be effected, which the legislature 
meant to prevent ? 

The second provision of ths statute, which proves 
this to be its meaning, is the second section of the 
act, upon which the present indictment has been 
framed ; by that section, it is made a high misde- 
meanor, for any person to give or publish notice of 
an election or appointmeut of a representative or 
delegate. The manifest object of this clause is, to 
prevent the existence of sucb an assembly, and to 

T 
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stifle the attempt to form it, in the very cradle.— r- 
It is obvious, upon this fcecpnd section, that a pro- 
secution may be maintained before the assembly has 
melt. 

But if any thing else were the object of tlie . le- 
gislature, all prosecution mast; be suspended, until 
it. were discovered, that the assenfbly was for no " 
improper purpose ; and no prosecution could be 
maintained, until after the assembly had been dis- 
persed, whpn the object of prosecution, for the elec- 
tion, would be at an end. 

From these provisions, as well as from the professed 
object of the act, which is to prevent a mischief^ 
rather than to punish it; it is clear, that the ille- 
gality of such an assembly depends on its constitu- 
tion, and riot ou its proceedings. 

t But I will examine the statute more particularly, 
and, I think, remove every shadow of doubt upon 
the subject. ' The only gfound, upon which any 
cavil can be raised, is, upon the use of the word 
" pretence," which is introduced into this statute. — 
The assembly mentioned in the preamble, is an as- 
sembly, purporting to represent the people, under 
* " pretence of preparing and presenting petitions.'* 

Npw> I understand, it will be contended, on the 
part of the traverser, that, the word " pretence/* 
contained in the statute, is used by the legislature 
as meaning " a false pretence /' and that therefore, 
a delegated assembly, or such a committee as* I have 
been describing, if assembled for the purpose, really 
of preparing, and presenting a petition to Parlia- 
ment and the King, is nat wnhin the provisions of 
the statute. That argument can be founded only 
upon the; presumption, that when the legislature 
used the word "'* pretence,'* they intended " a 
Julse pretence." I will shew, both from prece- 
dent and authority, as from the statute itself, that 
that the word if pretence,*' used indefinitely 
4"es not import " a fals* pretence./* but that its 
true, legal and statutable meaning is daim % as$ump* 



iim^qr profession i, and then the statute will run thu^ 
€i fna^ ill delegated assemblies, claiming, or assuming > 
€ * or [professing ', by petitioning or by aoj' other means,, 
"to procure an alteration of waiters established by. 
** law, are unlawful assemblies,' 1 Wberi the Legisla- 
ture jmeans to use the word " presence," as a false, 
pretence,' it uses the epithet false— thus in the sta* 
t&te 26 of Geo. III. chap. 2% " if any person know- 
i^gly ^nd designedly by false pretence or pretences, 
^ obtain money » goods," &c. then the epithet false 
is annexed to the word " pretence" it being the in- 
tention of the Legislature to confine t it§ meaning to, 
trie case of a "false pretence ;" in the statute of 33. 
Henry the 8th, chap. 9. Eng. against maintenance, 
\i Ts enacted, that no person shall buy, or 'contract; 
tor any pretensed, right, or title— there using, the wpr.cj 
indefinitely, and yet the construction of that statute 
n^s be^en, that whether as Lord (-oKg says, the 'title 
be nearly false, and nothing in ; verity — OV whether 
}t be ^ real title,, in either case, if the party contract- 
ing be out of possession, it shall be declared ^pre- 
pensed title. So that in the language of our statutes 
the word " pretence," indefinitely, does hot import' 
a true, or a false pretence ; but a claim, assumption. 
or profession, whether the same be false or welt 
founded. But there is a decisive authority upon this 
subject, arising on a statute, quite similar to the pre-. 
$eht, and from which indeed the statute, now in ques- 
tion, seems to have been copied. It is the 13th of 
Charles 2d, chap. $. Eng. the title of it is very like 
the. present ; it is *• An act against tumults and disor- 
iC ders, upon pretence of proposing petitions, and ad- 
"dressesj. to hip Majesty and the Parliament." It 
recites, that by sad experience, tumults, and oxher 
" disorders in preparing petitions, and bringing up 
u petitions by excessive numbers, endangered the 
u public peace." That statute in order to prevent 
the recurrence of such miscliief, prohibits the bring- 
ing up of petitions by any number, exceeding ten. 
It is the acknowledged law of England, that to bring 
up a petition by any greater number, subjects the 
parties offending to the penalty of £ 100 in money, 
and three months* imprisonment. Now I beg leave to 
call your Lordships 9 attention to the words used by 
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the Legislature, to carry their object into execution— r 
ft is enacted, u That no person shall repair to bi& 

Majesty, or both, or either Houses of Parliament 

upon pretence of delivering any petition, with above, 
" the number of ten persons.'* Now, if the 'argu- 
ment in the present case on the other side, be well 
founded, it must amount to this, th^t notwithstanding 
that statute, any number of persons' may go up with 
a petition to* Parliament, or to the King, and that, 
no prosecution can be' maintained, unless such num- 
bers have no petition ; and meet to disturb the public 
peace; under the false pretence of petitioning." In 
that case the statute would be of no manner of use; 
ft would prevent nothing ; it would be suspended 
while' the mischief had happened, when it w'ouW be 
punishable by the ordinary law of the land — as it stood 
before the statute was made. But the object was to 
. prevent that from- which mischiefs were likely tb en- 
sue, and therefore if a greater number of persons than 
ten, should accompany such a petition, they Would 
be guilty of the ofience, even though they were reaj 
petitioners. . * 

Here is a statute, in wliich the Legislature has 
used the word " pretence," and most clearly hot 
u false pretence,' 1 but indefinitely ? as profession, whe* 
ther false or true, and construing the word' *< pre- 
" tence" in the statute, now irf question, in the same 
sense, it makes, the statute clear and consistent ; it 
effects the object which the Legislature bad in view r 
and removes every difficulty out of thfe case. 

So far, I have contended on the authority and pre- 
cedent, for the true construction of tlie word 4 * pfe- 
•* tence" in the statute in question. I will now prove 
to your Lordships full satisfaction, from the statute 
itself, that it is, and was used there in the same sense, 
and none other. The statute enacts,- that, in two in- 
stances, delegated assemblies shall be unlawful : — 1st* 
if they are delegated assemblies under pretence of pe- 
tioning, they are unlawful, (the other side contend 
that must be " false pretence ;*') but then let me direct 
your attention to the second member of the same 
sentence, " or if they are delegated assemblies under 
" pretence of, in any other manner, procuring "an 
** alteration of matters Established by law in Church, 
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<f or State," they are unlawful. I would ask, whether 
a delegated assembly, boldly avowing itself to be met * 
for the purpose oif an alteration, of matters established 
by law, by its debates — by the weight of its dele- 
gat$d dirthority~-by the effect wbioh it may expect to 
have on the public mind, and so ultimately to inducer : 
tbe'-'Legislaturte td alteh the las*s, according to its pre- 
scription ? Would that be an assembly' within the 
meaning ef the act? It would not meet under anv . 
false pretence. No, the declared object would be the 
tfrue one; and' clearlv it must be admitted, that such 
sm assembly would be directly contrary to the law. • 
If so, the Legislature in one instance must have used 
the word pretence, not' only in two distinct meanings, . 
but 7 in two'meanirigs i diametrically opposite to each 
other ; as falsfe ** pretence" when applied to petition*, 
ing, and as true pretence, when applied to any other 
mode of effecting any alteration in the established 
laws. And therefore, my Lords, the plain meankig 
of 'the statute, is, that all representative assemblies 
for the purpose of procuring an alteration of matters 
established by law in Church or State, whether by pe- 
titioning, or in any other, manner whatsoever, are. 
made unlawful, and why ? because they are of dan- 
gerous tendency. 

But further, the sense of the legislature js clear, for 
the next clause of the statute, which contains the saving* 
out of the enactment k Nothing can serve to shew more 
satisfactorily the extent and comprehension of the enact- 
ment of a statute, than the saving or exception of it ; 
for if the legislature had not conceived that the matter, 
contained in the saving were within the extent of the 
enactment, there would be no use in the saying. Now 
seef what the saving in this statute is, save and except 
the knights, citizens, and burgesses, elected to serve 
in Parliament, and save and except the houses of con* 
vocation duly summoned by the King's writ. Now if 
the statute in its enactment, extended only to assem- 
blies met under a " false pretence," it would be useless, . 
nay absurd, to save and except those assemblies, which 
meet under the real and true pretence of altering the 
laws, and if the legislature held it necessary to except 
those assemblies, which meet for the true and real pur- 
pose of altering thj laws, and did. not except or save 
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any others, fnutt k not follow that the enactment of tfca> 
statue extends to all other assemblies whatever who 
meet to procure an alteration of tl>e laws, whether on 
true or false. pretences? 

Mr. Justice Day* The saving seems to have been 
urmecesRary- 

Mr. Attorney Genebal. But, ipy Lord, it shews 
clearly, that the meaning of the legislature, was to in- 
clude in the enactment, every Delegated Assembly^ 
which had for its object, whether : true or false, to pr*-t 
cure* an alteration of chatters established by law* 1%, 
only remains, therefore, to call your attention to the 
4th proviso, which I presume* will be relief open, a*s: 
doing away the prior enacting clauses. If I bare sue* 
ceeded in satisfying your lordships' minds, that the 
enactment is clear, which makes a delegated assembly 
for the purpose of procuring an alteration of the Jaw, 
unlawful; brcaa*e it w delegated, whether professtftg. 
to procure that alteration by petition:, or otjbef means; 
whatsoever; there will be no diffiewrity in disposing of 
the fourth proviso, which provides, " That nothing 
* c in- the act contained,, shall be Construed m aoy ftftMt* 
"r»er to prevent or impede, the undoubted right oft 
" his Majesty's subjects of this realm, to. petition hie 
" Majesty, or hoth houses, or either booties- of Parlta- 
'* merit, for redress of any poblie or private grievance.'* 
My Lords, before this statute, a c I aire was made, novel' 
and enprecedented, never recognized as Jaw, of peti- 
tronif^by delegation. This «tatate cut it up by the 
roots, and having done so, tbqrn eoiftes this cautionary 
provision, that the act shall not be construed to impede, 
the undoubted right -of petition.; that is, <bat (he mt 
shalr not be carried by construction beyond its erja&t* 
irt*nt; this can never be considered as a saviog and- 
exception of delegated assemblies out of the enact* 
ment. If that had been intended, why should they not. 
be four»d in that part of the act, which contains the/ 
express saving and exception? No; the legislature 
does not so soon repent of the wise enactment it has 
made, as by a proviso at the end, to undo all that the 
preceding parts of the act had done; they only add a 
cautionary proviso, tlmt the statute should not be car- 
ried, by construction, beyond the enactment; that it 
should' not interfere, as it does not, with the ancient 
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arid unquestionable right of petitioning to be exer- 
cised in the manner in which, from the earliest times, 
in England and Ireland it had been exercised. 

But see, iny Lords, what would be the effect of this 
statute, if this clause should be construed as a saving 
for assemblies delegated for the purpose of petition? 
ing. It never has been denied, that as well before as 
si«ce the statute, the law v and usage of Parliament 
would not permit that a petition should be received 
from such an assembly, as being unknown to the law 
and the constitution. This seems to be conceded by 
the Roman Catholics themselves, who never have at- 
tempted to petition by their committees or delegates, 
but give the clause- in question the effect of a saving 
for assemblies delegated for the purpose of petitioning, 
attd the effect of this act must be to introduce and to 
legalize a. mode of petitioning, which before the act 
could not, according to the law of Parliament, be 
used, for, if the Act of Parliament does particularly 
except " delegated associations for the purpose of pe- 
" titioning" out of the prohibition of the statute, it 
must recognize them as lawful assemblies, recognized 
as such by the legislature, surely it must follow, that 
the legislature, after the passing of this act, could not 
refuse a petition from such an assembly : and if so, the 
title of this act is quite mistaken. It ought to be en- 
titled " An act to extend the subjects' right of peti- 
** tioning, by enabling them to petition (which be* 
** fore the act they were never authorised to do) byde- 
** legation," and therefore giving the act this construc- 
tion, it must follow, that the Roman Catholic conven- 
tion proposed to be assembled, should be empowered 
with the act in their hands, to carry up a petition to the 
King or the Parliament, and to insist, that they have 
new, by virtue of the convention act in Ireland, a 
right which they never had before— of presenting a 
petition to the King or either house of Parliament. 
On the whole, my Lords, it is impossible to make any 
ether construction of this statute than that for which I 
bane eoatended, namely, that delegated or representa- 
tive associations for effecting an alteration of the esta- 
blished law*, whether -by petitioning or otherwite, beinjj 
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of a tendency dangerous to the peace of atay. country, 
as well as to its government and constitution, shall not 
be allowed to exist in this. This is a construction con- 
sonant to common sense— conformable to ttye manifest 
intent of the legislature, and a* I have shjawn to be" 
deduced From every clause, and f may say from every 
word of the statute. I would add a word, as to the jef- 
fect of this intended Roman Catholic convention, and 
the proceedings leading to, and connected with it, on 
the Roman Catholic petition to Parliament, which 
it was the professed object of such convention to 
promote. . 

I am sure, I offer no disparagement to the Roman 
Catholics* of Ireland, when I sav, that in point of 
rank, fortune, education and character, the. Roman 
Catholics of England are at least equal to those of 
Ireland. -Gentlemen of the Jury i they are not. only 
subject to ail the incapacities to which the Roman. Ca- 
tholics of Ireland are subject, bat also to several from 
which tho^e of Ireland are exempted. They, no 
doubt, are as desirous as the Roman Catholics of Ire- 
land to b« delivered from, the operation of th« Test 
•Ac, but they, Gentlemen, .hold no aggregate meet- 
ing — thev countenance no seditious, speeches or pro-, 
oeedings-*— they .issue no mandates for convening a pro* 
vincial election— -they claim not to hold " a national 
" convention." Now see, Gentlemen, whether* the 
conduct which thev observe, or that which the Roman 
Catholics of Ireland are pursuing, be most conducive 
to the success of their petition. 

On the petition Parliament, and Parliament alone 
must decide If anv Roman Catholic of Ireland has. 
borne^tue idea of eifecting the object of the petition 
bv force, rn» is a traitor in point of design ; the oatii 
of his allegiance makes it high treason to attempt 'by? 
force to alter any est;ibjjsfied law, and therefore it is 
by Parliament and through Parliament only, that the 
object of the llprfian Catholic petition can ever be 
obtained. In^diat Parliament, the claims of the Ro~ 
man Catholics have heen advocated by many able and 
enlightened statesmen, and supported by a consider* 
able and respectable number of it members* > . 






*. 4i * '"" ' "—' '*• 



' 153 

Still however a majority in both houses of parlia- 
ment, are not yet satisfied, that it is wise or politic, 
to depart from the policy of the Te$t Acts ; a policy 
which has prevailed since the reign of Queen Eliza- 
beth* $nd exited ^t the revolution, and ha£ had, the 
approbation of all successive parliaments, for so long 
a period of time. Now, I would appeal to> the cpm- 
mon sense of every Roman Catholic who hears me, 
whether he conceives, that this majority in parliament, 
is to be convinced or persuaded, to alter the opinion 
which they entertain, by the low and vulgar abuse, 
which" is poured upon them by those, who affect to 
speak on behalf of the Roman Catholics of Ireland — - 
by lawless and seditious meetings ^nd assemblies— pnd 
lastly, by an attempt, in the name of the Roman 
Catholics of Ireland, to hold in defiance of4he, law 

,.pf Ujg Hn4f a National Convcntioii ! J^nd therefore, 
Gentlemen, whether I consider this project of a 
Nptiimil Roman Catholic Conventiony wijth reference 
to the "law, it appears to be most lawless : — if I con- 
sider it, with reference to the constitution, it appears 
•most unconstitutional .: if with respect to it$ tenden- 
cy, I consider, it is dangerous and revolqtio;nary r ; — if 
AS it relates to the Catholic Petition, I caojaot but 
consider it as highly calculated to retard and to defeat 
it'j and therefore, pn the whole, I cannot but cbn^. 
elude with that position, on which I originally set out 
— jthpt, thi* project js tlie plan ai^d n;he design, of 
some, whose object is, separation of the two conn.- 
}f\ft%~T* revolution ; and that those .loyal and honest 
Roman Catholics, who have lei# themselves. to the * 

^^rth^r^pce of t^jj. prc^eAt, ,are the dupes, w4 .are 
made the instruments of designs, of which il^ey are 
not aware, fte^%i»efl, we ^ail pjroye tl^efact 
. ^j^qst th^ (T/ia,v^ser f t)ttt : he aaefi ja .the plejftion 
of delegates or representatives to a " Naftonal Con- 
vention," to be assembled for the purpose of prpcu* 
ring an alteration of mattes established by Iw ; .^nd, 
therefore, we have no douUt, tha^t your verdiet Kflust 
£ud ^m jjfUty of fa awWen^eanor c*e#ed bj{ >the 
statute, ..." . 
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ohn Sheppard y sworti. 

«, * "■• 

Examined 4y the Solicitor General. 

Q. In what situation, or employment are you r 

A. I am a peace officer. 

Q. In the police establishment ? 
• A. Yes, Sir. 
■4 Q. Were you directed to attend any meeting it 

Liffey street chapel ? 

A. I was. ' 

Q. Did you attend it ? 

A. I did. 

Q. Do you recollect upon what day it was f 

A. Wednesday, the 3 1st of July. 

Q. Do you know Dr. Sheridan ? 

A. I saw him there, and saw him in Court this 
x day. 

Solicitor General. Point him out, if you see 
him now. 

Witness did so. 

Q. At about what hour did ycfu go to the meeting ? 

A. Between twelve and one. 

Q. Was there an assembly in Liffey-street chapel 
upon that day ? 

A. There was, and what I considered a very large 

one. 

Q^ Can you state about what number ? Be rather 
under. 

A* I cannot state as to the number. The lower 
part of the chapel was full. 

Q. Did you see any person in the chair, presiding 
at that assembly ? 

A. I did ; I saw Dr. Sheridan in the chair. 

Q. Did you hear any person address Dr. Sheridan 
in the chair ? 

A. I did. * 

Q; Wh& was that person ? 

A. Mr. Kirwan, for one. 

Q. Do you recollect, what was the nature and sub* 
stance of his first address to Dr. Sheridan ? 
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A. The first motion was for a, petition to TjiE 
Prince Regent, and both Houses of Parliament 
for a repeal of the penal laws, existing against tjie 
Roman Catholics of Ireland, or to that purpose. 

Q,. I do not ask you for the particular words ; are 
you sure, that was the substance ? 
A. I am. 

Q, Was there a question put upon that motion ? ^ 
A. There was. 
' £. ^Vhoputit? 
1 A. Dr. Sfieridan. 
<^- Was that motion carried? 
A. It was, unanimously. 

Q. Do you recollect any other motion made by Mr. 
Kirwan at that .meeting, to Dr. Sheridan ? 

A. There was a motion made for appointing a com- 
mittee of five. 

Q^ for what purpose ? 

A. For the purpose of representing that parish, in 
the general committee of the Catholics; the words 
may not be exactly so. 

Q.. You are not certaiji, as to the ejcact words'; do 
yotxsay, that is tfie substance? 

A* That was the substance. . l 

Mn BtmitOWHls. Gentlemen of the Jury, I beg 
yon will attend to that; he. does not recollect the 
kxact words, and yet tliey are very important. 

Witness. vJ My Lords, I omitted to state, that to 
" prepare a petition" was part of the motion, and to 
" conduct the; business of the Catholic inhabitants of 
" that parish.' 1 ' 

Q t By the Court. Do you mean to say, that was 
part of the motion. 
A. Yes, my Lord. 

Q^ Was it stated, at that meeting, according to 
your recollectiou," whether that motion \va? made in 
consequence of any previous meeting ? 
A. I heard of that elsewhere. 
Q. But did you hear it at that place ? 
A. I did not. 

Q^Then do' not say any thing of it; was the mo- 
tion tor appointing a committee of five persons put ? 



A* It was. 

Q. Who put ie?; , 

A. Dr. Sheridan. 
' \l- Was it carried ? 
A. It was. 
Q,.' Was any proceeding adopted in consequence pf 

that resolution ? j 

A. Tberewas. . ^ 

Q^ What was it? : • -^ 

A. Tiiere was some difference of opinion as to ,^he 

mode of election. It was at last proposed, that se^en 

persons, not candidates for the committee, sbotildJbe 

chosen, and that those seven should retire, and select 

five out of a list,; which was given to them. '. r^ 
' Q. Did you see any of the seven persons who #er« 

so appointed i [. . 

A. t saw part of. them. . ... 

Q. Did you see any persons retire after thai \ o 
A. I did see some persous* retired ., . "/ 

Qb Was that proposal of appointing s^even jiexsop* 

&&rried t ' ' ' ' . '"'/.". 

, A. It was,.' ^ ^ t ^ T( ,. #ii ., ../' (• 

' J Q. And after it was earned, sorue^pe/sorfs retired ? 

A. Yes. ' M \\ ,/ ', * 

Q. DicJ tnose.persons,, whp retired) j^you say, ce- 

tih'n to the meeting ? , ' . ,. 

A. I savy but twp of them after w^rda;. the situation 

I was in/wqs suth, ihat I could notj'see nil the people 

'•^-1 was in the gallery. \ f  . 

Q. Wlitk was done afterwards ? v 

A. One qf* the two handed in a list, I believe. 
Mr. Goold. .Ypur belief is not evidence* . • . 
Q,. Did any of the persons who returned haiyj any 

thing to any other? •« 

A. They did. . \7 t > 

<£. To whorii i , t 

A. To iDoctor Skerictan. 

Q. What was it? ' . .' 

A. A s!ip,of paper. v '../•.:." *■ 

Q. What did Dr. Sheridan i do, upon getting it ?. 

A. I believe, be handed it to some other. person, , 






* * 



;* 



1 • 4 






' OT . 

Q. W^a jteroad?« , 
,' ^.. It was,- • . , 

1 , f£ " Were there any names read from, it i 

Jk, There were. 

Q. How many? . \ ... / ■■.... 

A. Five. 
. Q. ,I)o you. recollect thoBi? • r •' ; 
/A. 1 4o- . .•-.•-.• .: • 

Q.. Kepeat them ? 

. A»^P«r. Sheridpn wa> th* ^rfeft, M^» A^tmwn next, 
Mr. Taaffe next, Mr. Sweetman s ahdja-Mr. ASTteii. . ' 

Q. Pray, sir, aft^r those; nauieewenejnead, did Dr. 
Sheridan continue in the chair, _ / '. 

A^Nfl,, $ir; li^ w^s reiftovod frrtJjL tbe obak* 

Q. Who took it? . .* . » 

A. Dr. Burke. .,.: ; . - > 

Q. What was then done ? 

A. He pot tjae qii^stion ijpOn, Dr» SJieridtate elcc- 
tioa^ a^ one of ; the coun«ivifcte i ei U wia« carried, anani- 
riiously. . •--. \ 

Q. After; {thaft . did Dr. JP^r^ .contmae/ iih the 
chair? _. .. ^ - ' , ' . 

Q. was there any, .vote *ipoh;the election d£ the- 

A. There was. » / • . 

Q. Were they elected? < 

A. They were all elected ufcanitfibosly, wfthbne; 
exception* t . , ?• 

Q. Afterthis election, did you hear any. person ad* 
dress the chair ? . ■. * ., •-. \ .' 

A. I'd'id. 

Q. Wh.q w^r£,tbey ? ; 

A. The members of the committee. 

Q. Do you mean, ^ha£ Uttrae.perscttift,. on£ at a 
time addressed the chaip ? ' • , 

A. Yes^ ; Sir. ; 

"Q. what was the subject of their address ? 

A. Expressing their thanks for the iurtioar tvhfck 
was dene them., 
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<^. Can yon name those who returned thaftkr? - J 
A. I can. Mr. Kirwan, Mr. Taaffe. Mr. Sweetrton 
was not present, and a friend of his thanked them In 
his name. Mr. Sheil, I understood, was in London 
and that was the reason of the opposition to his aj>- 
pointment. * ™ 



_ As soon as thanks were returned, was there inv 
£3.d£ ? m to Dr ' ^ ri&W '" did hec °ntWue 

^^Si^" shod,a ,eare *• *»H; 

2- Was any motion made to hm, > . , ; / 

a «i M ^ n aS ^j " return »'g the thanks of the • 
ISrS. "^ f ° r hi8 ***** condact in 

-2. Was that motion carried ? t . 

.<#. It was. • ^ . •■".,'.'.: 

S. Waa any thing said by Dr. Sheridan f '. •■•''- 

* n f n r - ret ^ ned thank * M the other member! dW; • 
and promised his warmest support. ••**'■ ! 

2. In what parish is Liffey-street chapel > '-■*' ' " & ' 
^. In St. Mary's parish, I believe. '•'■<«:> 

;»/ '^ a % tbe , re aBy *? her Usin «" don « *ttha? meet- 
ing except what you have stated ? " • y 

waslnVhf^S CU f' U ? at X P bse " rved - ** -»»**« 
was in the chair, when I got there. ' VT 

S. Was any other motion attempted there * ' -' 
^. Not that I heard. « . •'. ,"■ . 

*?*?*! j& at a meeting *■ .^^^M. ^ 

A. I cannot say positively. I was at several- ' L 



Cross-examined by Mr. Burbowes. *.'.", 



/ 



Q. Of; what religion are you > ' ■'•'.<> 

A. Of the established church. ..." 

Q. Then you did not eo to the rh»n»l i„ fvr' 

treet, a* one of the meetmg > Pd m Z ^ 

' A: No, Sir. . ; g - ,. 

relSJ! 16 ^"^ WSU °P en ^ OT y person, of any 
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A. It was. 

Q,. No concealment whatever ? 

A. None. 

Q. No abuse of .any individual, or of the Govern - 
ment ? 

A, Not a word. 

Q. Or any thing seditious? 

A. No. From the respectability of the meeting, 
I would not expect any such thing. 

Q. Do you tiot believe, that they really did intend 
to prepare a petition to Parliament ? 

A. I do. 

Q. Do you not believe, that the resolutions, which 
were passed at that meeting, were taken down in 
writing ? 

A. I believe they were read from a paper. 

Q. Read these two resolutions in this brief. You 
*ay, you do not recollect the words ; read ; and say 
whether these were the words. 

[Mr. Bur&owes handed his brief to Hit witness.] . 

A. " Resolved, that we petition the Prince Regent, 
" and both Houses of Parliament, against the laws 
" which are still in force against our body/' iCe. 

Q. Was that the first' resolution ? 
, A* I believe so. • 

* Q. Read the second resolution. : 

, A. " Resolved, That a committee of five persons 
u be appointed to prepare a petition, to be pre* 
<»sented," Kc. , 

Q. Was that the second Resolution ? 

A. I think not. ~ 

Q. Are you certain what were the words of the. 
second resolution? 

A. I mentioned the terms, as nearly as I can re- 
collect ; this copy is not so full. 

Q, Are you certain there were other words ? 

A. There were other words. 

Q. Can you swear to the word" represent** being 
in the resolution ? 

A. I can. 
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Q. You are positive, thajt the word H represent " 
was in the second resolution. ", x 

A. The wprds, V to, present," or " prepare/' were 
m it. T did notWan to say, " represent." 

Q,. Then you do not mean to say, positively, that 
the word " represent," was in the second resQlu^ipn ? 

A. I do not. 

Q. Whatever the resolutions were, they were rpad 
from a written paper? , 

* A. I believe so. , 

Q. And do you not believe, that such a paper 
would give a more correct statement than your re- 
collection ? 

A I do think so. 

Q. Did you say, th^re was, a word about transact- 
ing business) ( 

A. I did. 
. Q. Upon your oath, did you not say (you ai?v 
now unsay it, if you chuse) that the object of the 
mtetiag wai to prepare a petition, and nothing else? 
A- That w*s the object oX the pieeuung., 
Q,. And the only object pf tb*e acting ? 

A. J canwH say» 

Q. Upon your oath, if *ny thing was said abmit 
the appointment of persons, do ypu not ' believe, 
that it was an appoiaimeiU of persons jt# prepare 
(be petition? 

A. I believe \\& obj^c*, of thp meeting was to pe-> 
tition. . 

Q. If any thing »$£ &id frbout doing bu&iaes^ by 
the persons there, was it not the buying?* of |W"e- 
p^vii|g a petitions or wli^t else was k ? 

A. I shall tell you; they appointed &»£ peraws, 
fijr^t to prepare a petition, pud then to tr»n$act the 
business of the inhabitants of tbe pftrirfi. 

Q. Wtot wa§ ihg o*Ji£r ^iiMii^W ? 

A. I cannot tell. 

Q<;I appeal W. yw'tFpcrfJe»ti««i f Sir ; wafi there -any 
other business mentioned ? 



j 



1 



'■161- 

A. Nothing <}lse that I heard. » • 

Q. Nothings but about pfctioning? • 

A. Nothing* 

Q. Had. they any otiber business, as you believe, 
but to prepare a^ petition ? 

A. As I believe ? 

Q. Yes, — stating tbe foundation -of your belief, can 
yon mention any other business which was talked of? 

A. I have already stated that there were five per- 
66fts appointed. 

Q. That is not an answer. I ask again, did you he%r 
any thing stated, but upon, the Subject of petitioning ? 

A. Except the appointment of five to be the Catho- 
lic committee of that parish to prepare a petition, and 
transact the other business of the inhabitants of that 
parish. 

' Q. Did the resolutions state, where the petition was 
to be prepared, or any <thing done ? 

A. I do not recollect decidedly* 
'. Q. If Jfou do not — dt> not invent. But you swear, 
positively, upon tbe peril of being credited by the 
jury, that they were to transact other business I . 
r A. 1 do* 

Q. We will contradict you. What parish was this 
in ? 

A. St. Marj/^s I believe. I understand' that Laffey- 
street chapel includes three parishes. 

Q. What three?  

A. I do not; know, but I understand they are St. Tho- 
mas, St. George and St. Mary. 

Q. Then it was the inhabitants of those three pa* 
rishes, who composed the meeting ? * 

A. I suppose so. 

Q. Did you take any memorandum in writing of 
these resolutions; aft^r you went home ? 

A. I did, before I went home. 

Q. Where is it ? 

A. I have it not now. 

Q. When did you last see it ? 

A. I saw it within ten days, or a week. 

Q. Did you know ten days ago, that you were to 
come forward as a witness ? 
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A. I did. , , , • , 

Q. To prove the import of the resolutions r 

a Yes. 

Q. Did any person, tell you not to briag the memo- 
randum here ? 

A. No. 

Q* Why did you not bririg it ? 

A. I did not choose to bring it. 
, Q. Then you left it behind you, and you prefer giv- 
ing a vague recollection of tbe substance* To whom 
did you give it ? , 

A. Not to any body* I believe it is in my desk. 

Q. Did you not think it important to have it ? 

A. If I could have found it I would have brought 

it. 

Q. Did you look in your desk for it ? 

A. I did, and it may be in it, though I could not 
find it; they were short notes, and the desk is m tbe 
office, crowded with papers. 

<J. Were you not sent to that meeting for the very 
purpose of taking an account of what passed ? 

A. I was sent to that meeting, as I was to others. 
" Q. Did you tell those persons, who sent you, what 
-the import of the resolutions was ? 

A. 1 told those whom I had a right to tell it to. \ 

Q. Who were tbey ? 

A. Th?. magistrates. 

Q. Did you give them a copy of the notes ? 

A. I believe 1 gave them a written report, as is usual 

with me. 

Q. Is that lost ? 

A. I cannot say. 

Q. Was it in your band-writing ? 

A. It was. 

Q. Did the magistrates destroy it ? 

A. I cannot say. 

Q. To whom did you give it ? 

A' I cannot tell to which of tbe magistrates I gave 

it there were three siting ; and to which I gave it I 

cannot tell. m ' 

Q. Who were the magistrates ? 

A. Alderman Pemberton K Counsellor Hare, and 
Major Sirr. 
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Q. Can you not say to which of them you gave it ? 

A. I cannot. I do not say positively that I gave it, 
but it was usual to give reports. 

Q. You will not say positively whether you did or 
not? 

A. I think it likely, if I was called upon. 
• Q. To which of the Magistrates ? 

A. I have not a perfect recollection, but I think 
Mr. Hare was there. 

Q. Who desired you to go to the meeting ? 

A. I got general orders to attend meetings. 

Q. Thesb orders did not come from heaven— -can 
you name any person on earth from whom you got 
them ? 

A. I sometimes got orders from the magistrates, and 
sometimes from the chief constable. 

Q. Who is he ? 

A. l\jlr. Farrell. 

Q. You said, that seven persons retired, and that 
two of tbem came back, who were they ? 
> A. I think Mr. Scurtbg was one of them. 

Q. Who was the other? 

A. I cannot tell. 

Q. Was it Dr. Breenef ^ 

A. It was not. 

Q. Did you swear informations against Dr. Breenef 

A. I swore informations 

Q. But it is too hard to appeal to your memory- 
did you swear against him ? 

A. I swore informations, and stated his name, having 
heard his name mentioned. 

Q. Did you swear positively against him ? 

A. I did not* 

Q What did you swear ? 

A. All I swore was, that I heard his name menti6ned 
there ? 

Q. Before whom did you swear your information i 

A. Before the Lord Chief Justice. 

Q. Did you not say, that you saw Dr. Breen there ? 

A. No— I only swore, that I heard his name men- 
tioned. 

Q. Did any other person swear against him ? 

A. There was another person at the meeting with 
me. 
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Q. Did he swear informations agfcinst Dr. Breene.9 

A. I cannot'tell. ' 

Q. Do you not know, .that he was arrested tipofr 
your informations ? . ' ' 

A. I cannot tell: he was arrested, but upon what 
informations! can Aot say. 

Q, W^e you not a constable df Su PauFs watch at 
sometime? . ; . 

A. No.. 

Q. What was the whdte of the time -which you 
passed at ttote meeting — 'to»w nra*ty hours ? 

A.- 1 do not ¥brrtk it was an hour altogether. 

Q. Wash half an J hoar? 
, A. I think it was. s ; 

Q. "Bid you swear to alonge* time<? 

A. No, I think not. 

James APDenough, sworn. 
Examined by Mr. Serjeant IVIoore. 

Q. Are you in any public employment to tItis?CLt^r ? 

A. Yes, I am. 
. Q. In what situation ? 

A 1 am a cteik in the. head office of the Police 
Establishment. 

* Q. Were ydu at'aay ip&ie, during the month of tfjuty 
last, in Liffey-street chapel? 

A. Yes Sir. 

Q. Upon what day ? - . 

A. Upon ; the 31 at of ftxfy. 

Q. What time of the day was it ? 
. A. Between the hours of twelve and one. 

•Q. Was any person with you ? 

A. Yes. 

Q. Who was with you ? 

A. Sheppard. 

Q. Do you mean the 'last witness ? 

A. Yes." 

Q. Did you go together ? 

A.. Yes. 

Q Did you find any persons assembled at Liffey- 
street chapel on that daj ? 
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A. Yes, a considerable number. 
Q. Did you remain among them, of join them ? 
A. No, I went up to the gallery. 
Q. Did you observe what they proceeded to do ? 
A. Yes. 

Q, State what they did. 
A. 1 saw Mr; Thomas Kirwan there. 
Q. Is he in Court ? 

A. Yes, there be is, {pointing to Mr. Kirwan.) ' 
Q. Do you see any other person here, who was a€ 
(hat meeting ? 
A. Yes, Dr. Sheridan* 
Q. Point, him out ? 
Witness did so. 
Q. Was there toy Chairman ? 
A. No, Dr. Sheridan was in the Chair. - 
Q. Did you. see him take the Chair ? 
A. No, he was in the Chair when we arrived. 
Q. Did yon bear any person address the Chair, or 
the meeting ? . • • 

A. Yes, I did* 
Q. Who ? 
A. Mr. Kirwan. 
Q. Did he speak to the meeting f 
A. He did. 

Q. Do you recollect the general subject of his dis- 
course ? 

A. Yes— he moved that a~petition be presented to 
his Royal Highness the Prince Regent, and both 
Houses of Parliament, praying a repeal of the penal 
laws, still existing against the Roman Catholics of 
Ireland. 

Q. What was the fate of that resolution? 
A. It was seconded, and carried unanimously. 
Q. Was uhe motion put by any person ?. 
A, it was by Dr. Slieridan. 
Q. Was any thmg else proposed ? 
A. Yfcs. 

«Q. What was next done ? 

A. Mr. Kirwan then moved, that five persons 
should be appointed to prepare, or present the said 
petition, I cannot say which, and that said five per* 
sons were to represent the Catholics of that parish in 
the General Committee of the Catholics. 



y 




166 

Q, Was that resolution seconded ? 

A. It was. 

Q. Was it put by the Chairman ? 

Q. By Dr. Sheridan ? 

A. Yes. 

Q. Was it passed unanimously ? 

A. It was. 

Q What was the next proceeding which you. ob- 
served ? / 

A. Mr. Kirwan then moved, that seven persons be 
named to appoint the said Committee of five, but 
that none of the seven were to be eligible to be of the 
Committee of five, or words to that ejfect. 

Q. Was that resolution seconded or put ? / 

A. It. was. 

Q. And passed? 

A. Yes, it passed. 

Q. What did they proceed to do next ? 

A. The seven persons were nominated. 

Q. In What manner ? 

A. It first began by Dr. Sheridan naming.pne, and 
the person he named, mentioned a second, and so it 
went on till the seven were named* 

Q. What did those seven persons do after they were 
appointed ? « 

A. They retired for a short time. 

Q, Out of the Chapel ? * . 

A. I cannot say— they wen£ aside. 

Q. How long were they apart ? 

A. I cannot exactly say— from five to seven mi* 
nutes. 

Q. When they returned, what was the next pro- 
ceeding i 

A. When they returned, some person in the as- 
sembly, 1 cannot say. who it was, stated the. names of 
the five persons, they had appointed. 

Q. Do you recollect any of the names of the per* 
sons who were appointed to this high national dig* 
pitv ? 

A. I can. x 

A. Mention them ? 

Q. Mr. Sheridan was one. 
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Q. Who was the first > 

A. He was the first named. 

Q. Do you recollect any other ? 

A, Thomas Kirwan, Henry Edward Titaffe, Wm* 
Sweehnan, jun. and Mr. Shell, I think. 

Q. Are you positive, as to Dr. Sheridan and Mr. 
Kirwan f 

A. I am. 

Q: When they were elected, did they take any no* 
tice of it ? 

A. Yes, Sir — when Dr. Sheridaris name was men- 
tioned, it was moved  that he should leave the Chair, 
and that Dr. Burke should take it, which was accord- 
ingly done. 

Q. What was done them ? 

A. When Dr. Burke took the Chair, Dr. Sheridan's 
name was put to the meeting, as one of the five per- 
sons, and it was carried unanimously. 

Q. Did he say any thing upon that ? 

A. I do not recollect, that Dr. Sheridan did ; bttt 
when Mr. Kirwan was elected, he returned thanks to 
the meeting for appointing him, and said, that he 
woold render them every service in his power. 

Q. Did Dr. Sheridan return to the chair? 

A. He did ; after the vote passed, electing him one 
of the cbmmittee of five, he resumed the chair* 

Q. Did you see him leave the chair again after that i 

A. He did. 

Q. What was the object of it ? 

A. It was moved in the meeting, that he should 
leave the chair, and that Mr. Taaffe should take it, 
which was done. 

Q. What was the proceeding then ? 

A. After Mr. Taaffe took the chair, the thanks of 
the meeting were returned by Mr. Taaffe to Dr. Sheri- 
dan, for his proper conduct in the chair. 



Cross examined by Mr. Burns. 

Q. Did you and Sheppard go together to the meeting 
of the 9th of July? 
A. We did. 
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Q. Did vou come away together f 
A. We did. 

Q. Then you were there as long as Mr. Skepfrard 
Was? ^ 

A. T M r as. 

Q. By whose direction did you go there ? 
A. In consequence of orders from the head offio* 
of the police. 

Q- By what Magistrate ? 
A. Either Mr* Hare* or Major Sirr. * 
Q. You cannot form a belief which of them gave 
the orders ? 

A. I cannot :— It was in consequence of orders from 
them, or one of them. 

Q. What is your situation in the police office ?' 
A. A clerk. 

Q. What is Sheppard ? 
A A constable.  . 

Q. Is your situation or his of ftie higher order ? 
A. I believe mine is. 

Q. Did you get any particular orders from the 'gen- 
tleman who sent you ? 

A* Yes, Sir, to t^ke down notes of what passed. "' 
Qi Was it your business, or Shtppdrtfs to &ke the 
notes ? 

A. I should suppose it was the business of botn. 
Q. Did you take any notes of what passed ? 
A. I dtf. 

Q. Give me leave to ask you what has becoirte of 
them f 

A. I do not know. I may have' diem, or may riot, 
Q. When did you Jast see them ? 
A.. A^out, ten days ago. 

Q; Were you jn court during the whole of Shcpr 
partPs examination ? 
A. I was, 

Q. Upon your oath, where "are your notes ? 
A. I cannot say. 

Q. I ask you were not your orders to give a report 
to the magistrates of what passed at the meeting ? 
A. Ye* 

Q. Did you not give a report in writing'? 
A. No, 1 did not. 
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Q. What ! yew, the ^c«be f ^arc^DO i»poh ? ' .£> 
A. I gave do written report. ' - 

• Q. Were you asked fit anj)£? u, .;• i .;*.■ iv. '.V 
A. . I was asked what passed. 
Q; Were/ yon asked for a»y report' in writing ? 

A. Not at that time. "■ r <» i 

Q. Were you at any oihor time'? . 'i ; 

A. I believe I was. ••»... .. r t . 1 /* 

•Qt By which of the magistrates ?t > ii.-* . 

A. By Mr. Hare. x * •'• ;• • -i" 

• Q. Where was jroUr'tepftri at tliat time? '< - ?1 -*. 
A. In the office. * l 
Q. You gave it m * l ' - '•" !>a r ' 

« Aj"It was itt-fttf desk in the office, • » ■•'- 

'Q. ; Did you never t^fce it out? •* - *' { ° 

A: I did. ' ** 

• Q»» For whatipurpcee i> - » I ^ * > 
A. To look at it. •/•'«• > J ; " '"'" 

- <$. For what pin-pose? ' .■.; ,•.«../ . 

A. I cannot immediately recollect. 

Q. Who desired you to take it out ? ! ; 

A. Nobody. ' f 

Ql llbw Jong is it since you took it out of your desk ? 

A. I do not know at what time* 

Q. Was it two months ago ? ' , t '  

. I cannot say: < ' f * 

' ;Q. Was ft one montli ago ? ' 

A. I cannot say. ''[,'' /' 

Q. You saw it ten days ago ? • ^ , 

A.TbeKeveso.' ' ' v ' 

Q. Did you return h into your desk ? \ / 

A. 1 cannot tell. ; J 

Q. What did you take it out for I 

A. To look At it, »• 

Q. Did you know at that time, thit you were to be 
examined- as a witness here ? ' '- 

A. I knew previous to that. " 

Q. Was it to con over, and refresh your memory r 

A. It might be. ' 

Q. But wad it ^r that purpose ? 

As It was. 

Q. Did you ever look for it since ? 

A. No* since 1 *aw. it hist. •• 

Y 
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Q. Yoa tdcd «ot •ewrc^ sine* tea tlajrf 

A. No; 

A. When was it .that M*. Iftrte Asked job fefrde 
report ? -- 

A. I befe** * mm in a short tin* after 1 bad bttn 
in the Chapel. 

Q. You had it in the office ? ; 

A. Not in the same office. 

Q. But in the saiiic tatise* Mdjrot dtt tot dimply 

with his request ? . / * . 

A. He asbdrMe; Had. I **-fwi I told faml> I ted 
it. , 

Q. Did you ever shew it to hiiti i 

A. I cannot say,, thftt I *h** <td him that decufoftAt, 
or a copy of it— he saw « ottfty *C the.krfcfrttlfctiOlii 
which were sworn. 

Q, Did you ever make a dopy ef yatfr nat^s, w 
any abstract from them } • .. , .r 

A None, but the information** which wfsrejswoji* 

Q You were inforattd^R &y? 9^*tJ»tf jfttiwffe 
to , be examined ? — ;. •. . : i: . ' , .» ; . 

A. I was.  , ..- 

Q.' Was -it upon that, occasion*, that you; lodfed *t 
the memorandum? ^ . Y! 

**« JNO. ' r ''.'.' \ I 

Q. Upon what occasion did you look at U i % \ 

A. I was looking after dim papery jto4 .feeing 

that memorandum, I read it. \ [ 

Q.. Do you believe it is in your d^etc* or elsevriiens ? 
A. It certainly must be in the aesk^pr^lfsewhf re.» 
Q. You have said, that wher^yoq J^^*a»r..i(be' 

paper, it was by accident ? _ . , -  . , . ,~, 

A» It was. c ••>..., 

Q. Then you did not go to look fpr it? v «. ' / 

f A# Not at that time. < 

Q. Did you at any time i . .,.-., 
A. Yes* .,',<■ * * 

Q., At what time ? .<;..♦' 

A; When the informations were going M>.b04w$ori». 
Qi That was not the time, wben^ou; saw thc ; n#*ei 
ten days ago? 
A. No. 
Q. Then you looked at tb^qi agajw I > , . / 
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' A, ffei. 

Q. How long ago ? 

A. Ten days ago. 

Q. You said, that you were looking for other papers, 
and found the notes accidentally among titem ? 

A. So I did, and when isawtbem, I read .them, 

Q. You mentioned, that two resolution irane passed 
at the meeting— -the first was, that p petition should be 
presented — state what were the words of the second, 
as exactly, as you recollect f > 

A. The second resolution was, that five. person* be 
appointed to prepare—- or preset) t-~*the petition, and 
t&at the said five persons were to represent the Catho- 
lics of that parish in tfaefienermi Committee of tba 
Catholics. 

Q. Was -that the whole pf ike second resolution, as 
you recollect? 

A. I think so. 

Q. Now, you have said, that they w*re to repre- 
sent the Catholics of that parish, \f\ die General Com* 
mittee of the Catholics — are you positive as to the 
word " represent ?"— Take down what he says. 

A. It was* that the five persons so appointed-*- , 

Q. Sir, that is not an answers-Can yots say, posi- 
tively, that the word " represent'* was in the second 
resolntion? 

A. Either that, or something very like it. 

Q^ Will you swear, positively I 

A. 1 cannot immediately swear to the exact express 
sion — but that was the substance. 

Q. Do you not believe, that the resolutions were in 
"writing ;— were they not read froio a writing ? 

A. They were read— but whether they were in writ* 
ing, er print, I cannot say. 

Q. But they were upon paper ? 

A. They were. 

Q» And read from a paper ? 

A- They were. . ' . 

Q, Did you swear any informations against Dr. 
Brcene? 

A. Yes, I did ; I mentioned his name as one of the 
seven persons, who, I believe was there : I mentioned 
Wr* Btce ue 9 wjw^ I afterwards heard uias Dr. Brttfie. 
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Q. Did you take your notes at the same .that .that 
Sheppard&iA. • 

A. Part of them. 
, Q. At what time did you take. any. other ? 

A. Immediately after I Jeft Ibhe chapel. 

Q. Whose proper xiaty was it to make a report of 
die proceedings— *he constable or the clerk ? . 

: A. Both. ; 

< Q. Have you doade any written Report ? 

A. No, I mentioned the matter to the magistrates. , 

Q. I speak of a written report ? 
;<A. I did not make any. 

- Q. Whose duty was it, and upon whom did the 
magistrates call for a reporti .... 

A. 'They did not call upon either of us. 
Q; (By Mr. Justice Day.) Did you see Dr. Brcenc 
in the chapel ? 
A. No, my Lord. 
Q. I thought you said you saw him in the, chapel ? 

- A. I saw a person, who I was told was Dr. Br&ne*. 
Q. Did you know him ? 

A. I had seen Dr. Breene before. 

Q. -Did you see him that day in the chapel ? 

A. Not in the chapel. . ' 

Francis Huddkston, Esq* sworn* 
Examined by Mr. Serjeant Ball. 

Q. Pray , Mr. HuddIesion % did you attend any aggre- 
gate meeting of the Catholics during last summer ? 

A. 1 did attend the aggregate meeting of the Catho- 
lics held in FifhamMe-strcet in the 9th of July. 

Q. Was there a full meeting ? 

A. A very full meeting. 

Q. Was the chair taken by any person? — You need 
not mention names. 

A. It was. 

Mr* O'Connell, Let him mention who presided. 

Q^ Since the gentleman desires it. Who took the' 
chair? 
. A. The Earl of Fingmx. . 

Q^ What was the first business done after the-.ehair 
taken? 
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Mt. Gooud. My Lords, a very serious objection 
arises to this evidence. If I understand my friend, 
Mr« Serjeant Ball, right, be is now going to prove 
what passd at Fi&hatrible-street, on the 9 th of July. 
I object, at this stage of the case, to evidence being 
given of What passed at that meeting, at whieh the 
traverser was not present* This is an indictment 
against the traverser, containing a specific charge of 
of having acted illegally on the 3 1st of July, at Lijfey- 
street y and there is no/ evidence po connect him with 
the Aggregate Meeting held on the th. — There is no 
evidence to shew, that what passed at the meeting, at 
which the traverser presided, was at all connected with 
the business of the Aggregate Meeting, at which Lord 
Fingall presided. If there be any thing appearing 
appearing from the testimony of the former witnesses 
connecting these transaction* I stand corrected. But 
to my recollection, no such evidence was given ; and 
I believe no such evidence appears upon your Lord* 
ship's notes ; indeed I am the more warranted in making 
this objection, from certain questions which were put 
to one of the former witnesses, by the Solicitor Gene- 
ral. Therefore, the Court wilt now determine, whether 
upon a charge against Dr« Sheridan, for having acted 
in -a certain manner at Liffey-street, on the 3 Hit of 
July ; it is competent, for the counsel for the Crown, 
to give evidence of what passed at another meeting, 
held twenty-two days before, and in another place* 

Lord Chief Justice Dowmes. As yet, I do not set 
.any connection between the proceedings. 

Mr* Serjwnt Ball. When an improper question 
is put, an objection may be made, and if I do not 
connect the matter with the traverser, the evident** 
will go for nothing* 

> Mr. Goold. I make tlie; objection, because I do 
iiot know what effect such evidence may have, ere* 
although it be subsequently rejected, 

Mr. Justice Day* If the evidence be not relevant, 
it should not be received. 

Mr. Serf. Ball. The object of the examination is 
to shew, that the meeting of the 31st ofJuly, at 
&ffey-$trect was held in consequence of the resoluti- 
ons entered into on the 9th of July, at Fi&hsmbU- 
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street, aod for the purpose of parrying them intp $f* 
feet. It. is necessary, thf reform to prp4ucp a wit* 
iiessj tQ. sliew, tj>a* a general meeting ^f the C** 
thohes ha4 been resolved upon* wluc-b w# say W4# 
done on .the 9th of July, and that the meeting of 
the 3lst of July, was for the purpose of wnryfttg 
into effect the resolutions of the former meeting, by 
electing delegates to represent the Catholics of the 
several parishes in Du&im, w the meeting previa 
Obsly Tesolved upon. 
% 4 Mr. Solicito*. General. My Lords, there Met 
two counts in the present indictment : the first? 
Complains of the traverser, for hay'mg taken part 
in tne election of five persons, to represent the pa* 
rish in the Aggregate Committee, in consequence of 
the resolutions entered into on the 9th of July, Th£ 
second cognt is, for taking part in the election of 
delegates to represent the parish in the general cogw 
mittee, without referring tp the resections of the 
9th of July. J-n the support of tbeso cbatges, it is 
competent for us, to prove, that a. general ^committee 
had been, resolved upon. la support of f$e $rs£ 
count, we propose tj shew, tl*at such a neselutioft 
vrats agreed upon, the 9th of July ; and in support of 
the second con nt, to shew that k was resolved upon, 
at any time, that a general committee, should W 
held ; because, that vs the import of -die second 
count; We do not pretend to say, that Dr. Sheridan 
was present at the meeting of the 9th of July ; <>ut 
we submit, that it is competent for -us to prove the 
fact, tlrat a general meeting was resolved upon ; and 
then to shew, .that -the election, which was afterwards 
held, was for the purpose of representing this parish, 
in that general committee. We conceive, that the 
charge against tt*e traverser wiH be supported by 
the evidence proving, that a general committee was 
resolved upon, when Lord FwgaItL was in the chair, 
to which five representatives should be sent from each 
parish, and then, that five persons were elected in 
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thh particular parish, to atterJd that general com- 
xblttee. This wilt be one circumstance, among others, 
for the jury, hi ascertaining what is really the corpui 
delicti. 

Mr. BuiUtOWES. My Lords, the ^Counsel for' the' 
Crown are not founded in offering this evidence/ 
either upon its relevancy to the charge, or its appli- 
cability to Dr. Sheridan. There is evidence of an 
election to represent the parish in some general 
iWe'6ting. But the Counsel for the Crown are not at 
kberty to go into any portion of mankind, to shew, 
that ail illegal assembly was at any time held, with- 
out connecting that assembly with the traverser. — 
Really, if that evidence be admissible, they might 
travel back to -the Dungannon meeting, or the Ath- 
lone meeting, and the jury might as well credit the 
statement of the Attorney General, or the in- 
dictment itself, without requiring evidence. If it 
fye shewn, that the two assemblies were connected, 
aCfid that the latter, at which the Traverser was pf^- 
sent, flowed from the former, the evidence is then 
admissible. But what is now offered, does not extend 
so far. They should give evidence, that an illegal 
assembly was held on the 9th of July; that the 
traverser attended, and assented to the appointment 
6f delegates. 

Mr. Justice. Daly. As I understand, it is pro- 
posed  to shew, that it was resolved to elect five dele- 
gates for each parish, and it appears that five dele- 
gates were elected for the parish of St. Mary. ,. Is not 
mat evidence for the jury ? 

. Mr. Burrowes. My Lords, I think, it might as 
well be said, that if a man was robbed of five guineas, 
and that five guineas were found in the pocket of .an- 
other man twenty years before, he should be found 
guilty. . 

Mr. Attorney General. These are observations 
upon the weight of evidence. 

Lord Chief. Justice Downes. It is not very im- 
portant, it what period of the trial, the connection is 
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established. The Jury must believe, , thgjft tbe assem-j 
blies are connected ; and if the evidepce shaU not 
satisfy thecn, they ought to acquit the Traverser. 

Q. Mr. Serjeant BalL Were any resolutions en- 
tered into at that meeting, relative to the appoint- 
ment of a general committee of Catholics ?. 

A* There were. 

Q. For what purpose ? 

A. I will relate the transactions of the meeting.' 
After the chair was taken, Mr. Hay y the secretary, 
began by reading the proceedings of the last ineetuig 
if the Catholic committee, which had been held a' 
few days before. Shall I mention names or not? 

Mr* Goold. Mention every name. 

Mr. Serjeant Ball. What next passed ? 

A. There was a resolution to this effect — 

Mr. Qoold. The resolutions were in writing mA. 
read I 

A. They were* ^ 

Mr. Goold. My Lords, we object to this parol 1 
evidence ; if the resolutions are to' affect us, the pa-1 
per- writing containing them, should be given in evi- 
dence. 

Mr. JoHNSOsr. My Lords, they mfght produce. 
Mr. Hay, as a witness, he being in existence ; and it 
is the more necessary to resort to trier written evidence, 
after such testimony was given, as we heard from the 
two last witnesses, 

Mr. BurroweS. There is no distinction, in the 
rules of evidence, between criminal and civil cases; 
and in both, it is always held, that the contents of a 
written paper cannot be proved by parol, without shew- 
ing, that the paper is lost. It is a cardinal rule of 
evidence, that the best evidence, which the nature^ 
case admits of, shall be given. If a man be indicted' 
for composing a treasonable paper; will evidence of 
its contents be received, except from the paper itself?" 
Ira recollection of the Contents equivalent, in point 
of value, or worth, to the paper itself? There is 
nothing which the law is more sacred about, than 
keeping away, the vague and fluctuating recollec- 
tion of the contents of written instruments, when it 
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$*' possible, to produce the instruments themselves. 
-Here, no evidence is given to shew, that any attempt 
was made to produce this paper, that it is lost ; or 
any thing, to shew, that the role, which is uniform 
and general, should be dispensed with. Why should 
the rule be dispensed with, in this case? Is it,' in 
the hope, that memory will supply defects in the evi- 
dence ; that the witness may state, as from his recol- 
lection, what would not appear, if the paper was 
produced ? 

Mr. Goold. My Lords, I beg to mention the case 
of Hardy, who was tried in England, for high trea- 
son, and certain papers, alleged to be treasonable, 
were given in evidence, as the proceedings of the 
corresponding society. These papers were read in 
evidence ; the contents of them were not told from 
the recollection of witnesses. The Attorney Ge- 
neral began by detailing the documents themselves, 
and he did not depend upon the recollection of any 
man. 

« Mr. Justice Osborne. Who had the paper in his 
possession ? 

Witness. My Lord, Mr. Hay read it. 

2. Was that the first time you heard of it ? 

A. My Lord, I had heard of it before. 

Mr. Justice Day. .There does not appear to b$ 
any attempt to obtain the primary evidence. 

Mr. Serjeant Ball. My Lords, this is not an indict* 
ment for composing those resolutions, or jtt>lishing 
them: We do not even know, whether Dv.^heridan 
was at that meeting or not. But we offor evidence of 
what was done at that meeting, to shew that it was con- 
nected with the other. 

Mr. Justice Daly. The witness says, he heard the 
secretary read the paper — has any attempt been made 
to get it ? 

Mr. Serjeant Ball. My Lord, what the secretary 

read was, the proceeding of a prior meeting. We do 

not want the witness to detail what the secretary read, 

respecting that prior meeting, and we will proceed 

to shew what was done at the meeting of the 9th, 

z 
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2. You said, the secretary read some p^p&fv do not 
' state what it was. But I ask you, was there any mo- 
tion made with regard to an original resolution entered 
into by the meeting of toe 9t^.of July. 

Mr. Goold. My Lords, 1 object to this ; I have 
read die indictment, and the, counsel for the Croafn 
must prove the statement which is there made : It 
states the resolution of the Aggregate Meeting of the 
9th of July, and that the Traverser, being a. perse*. 
professing the ftoman Catholic religion, and frail 
knowing, the premises, and contriving and intending 
to aid, and assist in, and towards the forming of $ucb 
committee, did meet on the 3 1st of July, &c All 
this must be proved by legal (evidence. Now I vrili 
get from the witness an acknowledgment, thatvrhat* 
f ver motion was made. or. resolution entered into* was 
in writing 

2. Was not the motion, or resolution, which yoa 
' are going to state, in writing J 

A. They were read from the chair. 

Mr. Sjerjeamt B^u*/ Was tfcere my resolution 
Entered into at that meetings relative to a commttteef; 
— answer, yes^ or no f . 

A. There were several. 

2. What was the substance of the first proposition 
made ? 

Mr. Gottir*. My Lorjd, it appears, that those re* 
solutions were in writing, find read ftwn the chair ; and 
the Court has ruled, that the substanee of the contents 
cannot h^. given in evidence, without the paper. being 
produced. ... 

Mr. Serjeant Bali,. I do t*ot apprehend, that the 
Court has ruleil any such thing. We were giving evi* 
dence of jwhat was read by the secretary — it vaa ob- 
jected t0| and whether the objection was right or 
wrong, we did not persevere. 

Lord Chief Justice. We considered, that yon 
t gave it up^'* 

Mr, Justice pAix. We ipade up rule upon it. 
' Mr. Seiueant Ball. I now offer evidence of what 
was further, done at tb$ meetings 
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3. By M*. BtmadWES. Were the proceedings 
token down in writing ? 

A. I cannot say, that all the proceedings were 
taken down. The person making the proposition 
handed it in paper to the chairman, but whether it 
wm afterwards taken down in a book, or upon any 
other paper, I cannot say.' 

Q. By Mr. Goold. Did Lord Fingall sign the 
resolutions — You have no difficulty in answering 
Art? • 

A. I have a difficulty ; but I rather believe they 
were. " 

Mr. Serjeant Ball. Really the objection resolves 
itself into this : A meeting is held ) a person there 
reads a resolution from a paper, which he handed tp 
the chairman, and because the Counsel for the Crown 
cannot produce that identical piec£ of paper, whi£h 
if produced, most probably could not be sworn to ; 
therefore no evidence can be given of what passed at 
the meeting. 

Mr. Goou>. That is a petitio principft. Has any 
notice been served to produce the paper ? 

Lord Chief Justice Downes, Is this evidence of 
that kind or nature, to which the distinction between 
primary and 'secondary evidence applies ? 

Mr. Goold. My Lord, we contend it is. The 
principles of law and reason require, that the con- 
tents of a paper shall be proved by the paper itself; 
the tew wilt not convict any man upon the fancy, or re- 
collection of a witness. Why do they not shew, that 
they made any application to Lord Fing all, or Mr. 
May? 

Mr. Justice Osborke. Let us ascertain from the 
witness, exactly, what the facts are. Was the papgr 
handed to Lord Fingall y as the chairman^ to put a 
question upon it ? 

A. The paper was read by the person proposing 
the resolution ; it was seconded ; then the paper was 
handed to the chairman, and read by him. I can 
state what it was, but what became of it afterward^, 
I capiat say* 
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Mr. Solicitor General. I hope, if your Lord- 
ships have any doubt upon this objection, that yon 
will hear the Counsel for the Crown. 

Mr. Justice Day. The question is, whether a 
party ought to be affected by parol evidence of the 
contents of a written paper, which is not produced, 
or accounted for. The variance of a single - word 
might be important. 

Mr. Solicitor General* My Lord, the question 
arising upon the objection, is, " whether the sub- 
stance of what passed at a meeting, can be proved 
by parol, it appearing that the resolutions were read 
from a written paper, and that the witness believes they 
were signed by Lord Fingall. I take it to be per- 
fectly clear, that such parol evidence is admissible* 
What the individuals said, or the meeting deter- 
mined can be so proved. Suppose it were a court 
of justice, or an house of parliament, or any* ossein** 
bly, in which the acts of persons present would be 
legal evidence ; how ^ure their acts, or declarations 
proved) but by parol evidence ? The objection would 
amount to this, that if a man chose to read his speech, 
no evidence could be given of what he said, except 
from his own paper. Some men study their speeches 
and' repeat them from memory ; others write them at 
length and read them ; others again refer to short 
notes ; and shall it be argued, that because such writ- 
ings did exist, no evidence can be given of what the 
speakers said^ but that their notes and memorandums 
must be produced ? 

Mr. Justice Day. The evidence offered is, not of 
the motions or speeches made by individual members, 
of the assembly ; but of the resolutions of the meetings 
which are intended to be made the ground work of the 
whole indictment. 

Mr. Solicitor General. My Lord, I apprehend, 
thai some confusion prevails upon the subject. It is 
admitted, that acts of the assembly are evidence. Are 
•those acts less evidence, because some of the members 
reduce part of the proceedings to writing ? Suppose a 
man uttered a treasonable speech, and that he read 
it ftom notes, instead of speaking it extempore, vroujd 
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it be required by a court of justice, that the prosecutor 
should call upon him to produce his notes, or hi* writ- 
ten composition ? Is there any thing in the nature of 
such a written paper, which renders its production 
necessary ? Under both counts of this indictment, w.e 
say that the proceedings in Liffty-strett chapel are 
evidence; and parol evidence of them has been ad- 
mitted. Under the first count, we say> that the pro- 
ceedings at Fishambte*street are evidence ; and is it 
because there was a clerk employed to take down mi- 
nutes of their proceedings, that therefore it is neces- 
sary to produce that clerk and his memorandums? 
Suppose Mr. Secretary Hay was produced, he might 
object, and say, that those papers would criminate 
himself. This kind of writing, is not like a letter, 
or a deed, or an article, under which a title is deriv- 
ed. Uttering a speech, or passing a resolution is one 
thing— reducing that speech or resolution to writing 
is another* and it is not because the latter has bee* 
done, that therefore no evidence, can be given of. the 
former, but such .writing subsequently made. A num- 
ber of persons assemble and coufer together — they 
agree to a certain resolution. If it be necessary to prove 
such a transaction upon a criminal trial, would the pro- 
secutor be bound to produce the resolution in writing? 
Or would he be bound by the manner in which it was 
taken down by one of the confederates. Suppose that 
the written resolution was produced, that would not 
preclude us from giving evidence of other matters, 
which took place, and further, suppose the matter wait 
reduced to writing in such a way as to avoid a crtmi*. 
nal imputation, although every sentence of the de- 
bate, or conversation were criminal, would the prose- 
cutor be bound by the former, and precluded front 
giving evidence of the latter? He cannot be bound 
by the notion, that one being superior evidence can~ r 
not be supplied by inferior. That distinction does jiot 
apply to the present case, and yet the only ground 
.upon which this argument is supported is, that you can- 
not give inferior evidence, because there is evidence of a 
superior nature in existence. Suppose the resolutions 
were now produced in paper, should we not^beat li- 
berty to give evidence to contradict tliemf 
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[Several of die traverser's couiwel afiswenftd^-Cer- 
laiiily.] ^ ' 

Mr. Solicitor General. My Lords, I cannot 
proceed In' the argument, if I am to be interrupted 
by a cry, from a Committee of Counsel. I say, my 
Lords, that the doctrine respecting written evidence 
being superior, and parol evidence being inferior, 
does not apply to this case. But that it is compe- 
tent, for iis, to prove by parol evidence, the acts 
of persons, combining together; and that the cir- 
cumstance of those persons entering their resolutions 
in writing, does not render the parol evidence les* 
admissible. 

Lerd Chief Justice Downes. I do not feel, that 
this objection to the evidence, has any weight.-^ — 
The paper alluded to, is not that kind of instrument, 
which should, in the first instance, be produced, or 
accounted for, before evidence of an inferior nature 
can be given. The objection is founded upon a 
presumption, that there k a document of an au- 
thentic nature, shewing what the procfeedthgs were, 
and that it is not competent to give evidence off 
those proceedings, without producing that d&cu> 
ment. The evidence offered is, to shew the traps- 
actions of the meeting. What was said by the one, 
and the other; in short, the general conduct of the 
assembly, This cannot be rejected, because there 
was some pemon there, who took notes of what passed. 
Potetbly, that person maty have a more accurate ao 
cotrnt y bat it goes no further than th#t— If he shaU 
wry from the present witness, it wilt be a question 
#f credit between them. But the distinction between * 
prkaary and secondary evidence does nojt stride 
me to be applicable to this point. 

Mr, Jcrsrtcfi DAY. Possibly, I have mistaken the 
drift of the examination. Bat if the testimony of 
the witness- went to establish, that certain resolutions 
%ere entered into, as evidence necessary to support 
the prosecution, J should suppose, that the resolutions 
ought to be produced. 
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Mr. Justice Daly. I think the evidence offered 
is this: — evidence of the agtB and declarations of in- 
dividuals in that assembly. In order to prove that, 
the witness states, that a person rose, arid made a 
motion, which he read from a written paper, that floes 
not create the question of primary, or secondary e?i*» 
deuce at all. The evidence offered, is, not what the 
paper contained, but what one person proposed, and 
what the meeting adopted. Suppose* in an action for 
slanderous words; it was proved* that some person 
took down the words, that would not prevent abother 
witness from giving parol evidence of what the words 
were. So here, 1 think it competent to prove the 
proceedings by parol evidence, 

Mr, Burrow es. My Lord, I am not going to 
argue the question further j but with a view to con- 
form to the rule, after the Court shall have decided. 
I beg to know, do the gentlemen for the Crown mean, 
that parol evidence of a particular proposition in 
writing, moved and passed, shall be evidence to affect 
the whole assembly, and also the . Traverser, if he 
be connected with that assembly ? 

Mr. Justice Daly. I understand the object to be 
this — to examine the witness to prove what was said 
at that meeting, without proving any thing that was 
taken down in writiug. 

Lord Chief Justice Downes. To what extent it 
may bear, we are not now called upon to say. 

Mr. DfiscOLL. My Lord,^ I apprehend,' that there 
is a misconception, as to the question put to the wit- 
ness. He was interrogated as to the substance of a 
resolution, which was moved from a written paper, 
read by the cliairman, from the same paper, and 
afterwards again reduced to writing. 

Lord Chief Justice. The Court has ruled, that 
the question may be asked. 

2. Mr. Serjeant Ball. You have stated, that 
there was a proposition made : What was the sub- 
stance of it ? 

A. Is it necessary to mention names ? . 
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ft. No ; we do not desire it ; some gentlemen on 
.the other side wish it, but do you slate what the reso- 
lutions were i 

A. A gentleman gave in a report of different pro- 
eeedings, and concluded with a resolution, to remove 
the prejudices on the part of the English. 

S What was the first resolution ? 

A It was declaratory of a naked right : 

u . Resolved, That being impressed with an unalter- 
" able conviction of its being the undoubted right of 
" every man, to worship his creator, according to the 
■" genuine dictates pf his own conscience, we deem it 
*' our duty, publicly and solemnly ta declare outdef 
" cided opinion, and principle, that no government 
'< can, with justice, inflict any .pains, penalty, or 
.'* privation upon any man, for professing that form of 
" Christian faith, which he in his conscience be- 
« lieves," ' ' • < 

. 2. What was the second resolution ? » 

A. " That we shall. therefore persevere in petition* 
" ing the legislature for a, total and unqualified repeal 
" of the Penal Laws, which aggrieve and degrade the 
« Catholics of Ireland." 

2. What was the third resolution ? 

A. {'.Resolved, That in exercising this undoubted 
" right of petitioning, we shall continue to adhere to 
." the ancient principles of the constitution, and to 
" conform al$o to the peculiar restrictions, which, by 
? modern statutes, are imposed on the people of 
" Ireland." 
, 2. Wl^it was the fourth resolution ? 

A. That a Committee be appointed to " enquire 
*' into the state of the penal laws, affecting the Ro» 
<* man Catholics, and give a return of the same within 
4< one menlh." 

2. Were those resolutions carried ? 

A. Yes, they were carried unanimously — another 
Gentleman then rose and stated,' that the resolution, 
which he had to propose, had for- the sake of conve- 
niency, been agreed upon in an adjoining room, Ffe 
said, it was possible, that there might be a comraunU 
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xa&kmvwithi!45^eraiii}^^jart die ,per*aa8 afmomtefl 

ought itOibe«wp^ctab1e*^he tiien.mqved ibetiah *es»- 

-luJion.r^^^itTbat *he said Committee 60 cnnsjpt of the 

" Catholic Peers, and their eldest Sons ; 4he -Cathode 

«' Baronets ; the Prelates of the.CathoU* ..Chiiwih in 

M Ireland ;'iand also ten- .persons ^cube appointed by 

*' the Catholics in each county in Ireland ; the soar- 

" vivors of the Delegates of 1793, to constitute an in- 

« tegral part of that number ; and also of five persons 

' " to be appointed by the Catholic inhabitants bf each 

 *' parish in JUtrbiin. * 

jQ. Was that resolution put to t|ie assembly i 

A. J* .was', and carried iutanimously. * 

Q. Do you recollect. any thing more that happened 
at that meeting ? : -^ 

A. There' were .older resolutions respecting money 
^granted to individuals, and thafrks voted to several 
Members of Parliament. 



Cvqs$-wwiw4 fry Mr* Gwiv. 

Q. Captain Muddltslon^ what countryman are you;? 

A. An Englishman 

Q. Of what religion are you i 

A» I. was brought' up a Catholic. 

Q. That is .not ah answer to my question ? 

A. Lconsjdpr myself a Protestunt~-\ think it right 

,tOfe|tpitain .mjwejlf-wl have for many years past cohsj- 

ffared ulpprirtbe, subject, and. from a perfect conviction . 

upon my own mind, 1 have rejected the doctrines of 

th$ Romish Charon, and embraced Hie tenets oi* the 

jQ. itewQ.yau taj&en any measures upon the subject — » 
I presume, that 1 yau have* rettoisneed tlie Catholic re fi- 
gion, with all the solemnity such an alteration in your 
.neiigftQM* ofHoions required ? • ' 

A* I .4»v» i>e*&r, in a formal manner, conformed — 
but when I make a declaration of my being a Protest 
tant in the face of this Court, i think I cannot make a 
more solemn recantation. 

•Q. from fhe character in Xvhich you appear this 
day, you do the Protestant religion great. honour, and 
op bearing " truths divine," from such a tongue, I 

2 A 
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presume, that I am to take every thing, *hich you hare 
said this day, as gospel. Your family hare *be honor 
of being descended from a very ancient Roman Ca- 
tholic family ? 

A* I have. 

Q* Your family have been Roman Catholic* for 
Mnany years ? 

A. They have* 

Q. Some hundreds of years? 

A. Yes. 

Q. You have conferred great honor upon your fa- 
mily, and credit upon your country, by reading your 
recantation this dav in the Court of King's Beach ? 

A. I have acted from conviction. 

Q. You are a man of learning ? 

A* Not .much— i have read a great deal. 

Q. And the result of your reading was to become a 
Protestant ? 

A. Most decidedly. 

Q. And to declare it here this day ? 

A. I have been compelled to declare it. 

Q. It was the result of your reading which induced 
you to become a Protestant.— You were actuated J no 
doubt, by a divine sense of religion ? 

A'. I was. 

Q. Now, Sir, let 'me ask you, have you ever enter- 
tained loose opinions upon the subject of religion ? 

A. Since I came to the use of reason, I never enter- 
tained any opinion derogatory to the Christian religion, 
• but I cannot answer for myself before I arrived at four- 
teen or fifteen years of age. 

Q. Do you swear positively, that since you arrived 
at the-age of fourteen or fifteen years, you entertained 
no doctrine or tenet, except such, as was completely 
conformable to the Christian religion ? 

A. 1 think lean. 

Q. Did y«u, before you attained the age of fourteen 
or fifteen, entertain tenets not conformable to that reli- 
gion ? 

A. I cannot recollect. 

Q. You will not sav that you did not ? 

A. 1 do not think 1 did ; — I might have neglected 
the duties of religion* 
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Q, TJlttKas.you are a perfectly pure, religious man, 

Sive tiffiHRb to ask you, have you lately made any 
eclara^HRteriding the subject of religion ? 
A. I oHeve I never did. 

Q. Wifl vou swear j positively, that you did not ? 
A. 1'wflf. . > 

Q. That 5%rf : never declared, you were a deist ? 
A. Never. 

Q. Or a tendency towards deism ? 
A. No such thing. 

Q. Then you would be shocked, if I were to ask 
you whether you ever declared yourself to tye an 
atheist ? 

A. Certainly not. 
Q. Do you swear that positively f 
A. Most solemnly, 

Q. Then in taking the account from Captain Hud- 
dlesion himself, be is a perfectly pure and moral man f 
A. I do not say that. 
Q. Are you not perfectly religious ? 
A. I do not say I am perfectly religious. 
Q. Or perfectly moral ? 

A. I do not say I am a perfectly moral man. I 
have the frailties of others. 

Q. At the time of this extraordinary meeting you* 
did not go there, as a Catholic ? 
A.* I did not. 

Q. What was your object in going there? 
A. My sole object was to report for the news* 
paper?. 

Q. You attended, in the quality of a reporter for 
the newspapers ? 

A. Yes. , 

Q. Of course, it is no shame ? 
A. It was more for my family's sake, than 
mine. - 

Q. Sir, I mean to say, it does you credit, You 
attended many meetings f 
A- I did. . 

Q. Did you ever know a single instance, in which 
the resolutions were not reduced to writing, and present* 
$d to the chajfc before they were put from the chair 
and passed ? 
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. A. .As. far as my \ experience , went, I MB JAtov* 
tdund, that {he resolutions were read frof^tJ^Hpair^of,. 
by the secretary. . . Ji i 

Q. Sir* the.y couM not pe read, unless too? were-in 
writing, or printed.— r ask you,— Do you not /; b^iieve, 
that the resolutions .were: in writing, betee tney were 
read from the chair? \j / t 

A. I think they w^ ^^7^..?.^%^^ 
proposer of them : — they might have been afterwards 
transcribed in^> « thousand, Q${ier paf^r^. , • > 

i«« J>°. n» Ml !^5!9 tb *£ -***. inwitingiatiha 
time they were proposed ? 

A. I have no doubt of it. 1 1 - s /, 

Q. Do you not believe, that xh^'werfe. entered ma 

book by the becretary; and signed uj. .the .chairman J 

j.Ai 1 behave, atjtaast, they were'slgned'by 'the chiy- 

njan t— My belief is founded upon the usual practice id 

such cases. But } did not see me..cnairpian si^njthem. 

Q. Do you believe, f thaf these "reso&t ions were ep- 
tered in writuigafcal) ? J v .^ . r .' s A , r t ' u ' ; j x 

A. I tbinK tnej? were writteta down by the proposer 
ef therm . . :, , .. r . , . ± 

Q. How many resolutions, in. number, passeq tnatf 
day ?.."...., * .. '" 

A*. Indeed, f cannot exactly* answer ;*ba* questiqp.; 

Q. Then your memory is not so exact, as the reso- 
lutions the ois^lves I ., •, , . .; 
_ t ^,.Soa}et4jnes reswuticjna are diyid^d. into, separate 
parts, and encrease tne number — iri* general, th'ey^ar^ 

Itook, arid omitting the resolutions, respecting, money, 
and thanks, there were five resolutions. 

Q. State what the fourth resolution; was ? > ,,*.., .. ; 

, A # Asil, have talren iC— it wa& that'a C5ommitte^ba 

appointed to inquire into the state of the penal l^ws^j 

syjeoting |hejRomaq C^tholics^/mclgive a returaof.tbe 

same within one month* ' ' ' ' ;/ 

Q. Was that the fourth resolution? ' \'„.\ / 
At The conviction on my. mind :is..,jthat it war.r t 

: /^% ^.. ] ^ ) 9* L ** down^a>.sucb^ t^^.pugh<|iay^ "beeU> 
itterati ons. 
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f <^ Was* it passed? 

. if. It appeared to me, to be so; I i*ep6rt€f4 it,» «sr 
such. ' 
t Q- Will. you swear it passed ; because it U ahibst v 

important ?  - 

: .A, With resect to the fourth ^solution, • my nttbtf # : 

is not so completely made up, as to the others. 
Q^ From what source does the inaccuracy arise ? 
A, I know .of no source, but the itfi perfection of 
memory to which a man may be* liable; ^ ^ 

Q. As>to the fifth rte«oltitipa, ate|M**A* "' : * * ' #v ' '* J 
A. I am. 
Q, Repeat it ? 
Xhe Witness repeated it, 
Q. Repeal the second ? 
*^itn0ss did so. 

Q* Were they passed on that,diiy ? # 

A. They were. 
Q,. Are you positive ? 

A* I am*. 

Q. And the third ? •  • /* 

.A. Yes* ., .. 

Q. Will you swear, that the fourth resolution till > 
anything like it r : passed? ' 

A. To the best of my belief/ it did. 1 rili/ tfdi 
exactly remember all the words. 

Q* Was there any other clause, whujfryou faafre ftot ~ 

Stated ? • ' , : 

A. There were words, which' I do Kilt refcdifefct,- 

•& Wste' they material? 

A. As' to the impression upon my mind, they- wliMP 
not.; . . «. 

Q,.' Where are your notes ? 

A. V have lost thferm: there wste no -intetltfrJti tb de- 
stroy them; when they wfcre given to the printer, I 
did not think it necessary to keep them driy longfer'i 

Q. I do not attribute to you )arty intention to dte- 
»troy them? but will you' swear positively, w&etfifcr 
the fourth resolution passed ? * 

A. It appeared to me to pass ; and I took it dowri, as 
Slaving P&sed ; bin alterations might have been mWde 
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in it afterwards. They appeared to me to* be altered 
and amplified in- the Catholic official paper, The 
Evening Post, as I saw them afterwards* 

2> Mr, Huddkston, I will not now speak of honor, 
or integrity, but I am appealing to your accuracy. 
Will you swear, that any thing like the 4tb resolution 
passed ? 

A. I stated so, in my report. . 

2. That is no evidence. Will you state, that any 
thing like siujb a resolution was put from the chair ? 

*A To 4hpi best of my recollection, it certainly 
was. 

2. Will you swear, positively ? - 

A. I have repeated before, my doubts of the exact 
accuracy of the words of that resolution, — I can do 
no more : I have some doubt, whether it was, that the 
report was to be made, within a month from the time 
of the meeting — or a month- before the meeting of par- 
liament. 1 cannot now say which, 

2 Will you swear, that is the only matter m 
which you cannot be accurate ? 

A. That is the only matter of which , I have a 
doubt. 

2. Lord Chief Justice. As to all the rest of the 
fourth resolution, do you say, that the account, which 
you have given, is accurate ? 
. A* Yes, my Lord. 

2. For what paper did you report ? 

A* The Hibernian Journal. 

2. A paper not remarkable for its friendship to this* 
cause ? . 

A. I have reported for others also ; I had no par- 
ticular anxiety about that one. s , 

2- Who moved that notable fourth resolution ? 

Af Do you wish, I should mention the name ? 

Q. If you please ? 

A: Mr, (f Gorman. 

Q. Do you mean Counsellor 0' Gorman? 

A. Yes. 

Q. Who moved the first ? 

A. Counsellor O* Gorman, moved the first four reso- 
lutions. 
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r *<^ Very good. You say, that you saw an official 
report in the Dublin Evening Post ? 
A. What I considered to be official. 
Q. Did it appear that Lord Fingall signed them ? 
A. I cannot charge my memory with what appeared 
there, * only that the resolutions Appeared to be 
mended and amplified. 

Q,. Will you swear, that you do not recollect seeing 
Lord FingalPs name? 

A. To the best of my recollection, it was at the 
bottom of the publication ; but I cannot say posi- 
tively, 

Q. Was not Lord FingalVs name mentioned in the 
Hibernian Journal, as having presided at the meet* 
iBg? 

A. Yes. ' 

Q. And^as having signed the resolutions? 

A. No, I think, not, 

Q. How long is it since you saw your report of 
the resolutions ? 

A. 1 saw them this day. 

Q. In your own hand-writing ? 

A. Not since the evening, when I made the re- 
jport for the paper, about four months ago. 

Q^ Have you taken any pains to refresh your me- ' 
tnory? , 

A. I have endeavoured to do so. I considered 
upon the subject several days. 

QL And you have refreshed your memory"? 

A. I have. 
• Q. Did you this day ? 

A. I did.. • 

Q. You had no occasion? 

A* I think not. 

Q. How did you refresh your memory this day? 

A. By reading certain papers. 

Q, What were the papers ? 

A. I read a private letter, which does not bear upon 
these resolutions at all. 

Q. He tells the Jury, that he refreshed his memory 
by reading a private letter, which did not relate to 
these resolutions ! 
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4* I* &* pr^e l^ltqr, taarifig ooly <s«ltofte£lly, 
upon the subject. 

Q. Have you tbis d^y refreshed your [ternary ufipn 
this object? 

A. I hftve ,tl}js jday read ,the report, jtihieh I gave 
in the paper. # 

Q. What was the private letter ? 

A. I m? feeding a tetter, \»bUih recalled to my 
mind several of the circumstances— it was a. copy of 
* letter wfcicji I fed #ritte,rw 

/$* ¥*? u »W yo*» jpfre^hed yosar ipemory by read- ' 
ihg the news-paper report. — How many new-paper* 

#5 yqu .read? 

,4- T)\§ seppr* w§s pot comprized io one ; Jt was 
published in the Hibernian Journal of the 11th ^pd 
12th of July, which I have here; there are same .er- 
rors of the p$€8« W Mww. 
' Q. Wa» your memory refreshed ? 

4t I &> ftp* kaw &at i$ was. 

Q. Then how did you refresh your memory, if it 
was not refreshed ? T i 

A. I had the facts $p&n my mind, 'but to present 
jHiy 4#$st§!te, ; I locked b.^er tbe rep oru 

Q. How Jopg 3gP i*.it sioce yoplqtt your iiote«f 
J<4p^-TO*r£^^HH&. . p 

A. They were lost, or destroyed three months ago 

Q, Did you look for tftqgj ? 

A. 1 did— jf .theg .wgg jiffitrpxffk tf w&* tfitfeout 
any intention of mine, or any act of mine", ^4 i]:.$ras 
before there was any idea of pay ^p^e^ri^g.as^ jwiyjess. 

Q. I think I saw you reading a paper in igflgrt," what 
was it for ? 

A* To prevent a lapse of memofy. 

Q I saw you reading a ^per in ? conjer, *$>at 

as it* • - T 



was 



A» Do you mean a- written or a printed paper ? 
Q. I ask you what it was? ' ' 

A* One was the copy of a private letter, and the 
cithers were newspapers, containing the printed report. 
<Q. >Whire are they ? 



A; H«t« tbif are— there are miny errors of the 

Q. TbBsfe at* the primed pipers— wh^re is (be 
if her? 

A. It te a private fettfer. 

Qi Tdu rfefrestod ybuff bbemoty by reading a jfrirate 

letter ? 

A ft ft&s ftbthing ti db with the subject. 

Q. How did that refresh yortf memory ? 

A. Therfcis a' passage* wHich does beat upon the 
sWibject, and which I will it»d. 

% Srf, I will' nbr suffer ybu to fead itJ-tb whom 
*tef ft .wrftteA ? • 

A. Am I bound to answer ? 

Mf. Gwm; Ym mW Cftke the sense of the Co Wt. 

Wimm. I rfcVg nd object in cdftccftlmg any thin£ ; 
I 4hti fttfatalt tyte opvti as tfes ddj ^although I sutler 
imm tfAc^y fr6ttt kppeat\rif> tere> I am an willing to 
do so* 

Q; fhktii ftiy *1hc6 Jott h&r€ At> obj&tioft, that 
every thing should b£ as otoertas' flfe dityj pray, tell 
*H« ttf v/bthtt tbte letter #a9 dirtefefi ? 

A: Td Sfo- Ctikrtei SaxtM. 

Q. H^w* Idng ago was it Written'? 

A* This is a copy, and the date is not annexed. 

Q; Abbitf tfftat: tim'e was* ft written ? \ 

A. Irttest NitiTcihi and now I think, I am entitled 
to state the passage to which I referred 

Q. I will ndt peffflijt you ftfstatte it as gvideftce 
rightist *o£ Traverser. But tetl nfe,' b/ what process of 
dfo htimati mind cart you rfVake it appear, that a letter", 
written in March , could refresh your memory, as tp 
tftfWMtidn^ whith happened in ./frfy following ?— I tell 
you fairly, Captain Huddlcston, that my object is tb 
CRs£rtdit?ydti, : and I*ahi instructed, that there are fit- 
nesses to be examined to that pur* pose. Tell me, hoijr 
could a letter written in March bear upon transactions 
in July f .■•■•'. 

A. I can explain, if I am permitted, and I have 
d&Brfed to do's*) several tinflftf. 

tibc.JMitt Dkvi If yea Wish ttf £*jrtarrr, you may 

do so, 

*  .... 

2d 
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A. My Lord, the intention is avowed to asperse my 
character, and it is natural for me to wish to vindicate 
myself; therefore, I wish to explain how I wa$ drawn 
into this business. — I attended, as a reporter of the 
proceedings of the Catholic Committee^ partly, foe 
a small emolument, and partly for my own improve- 
ment. 

Mr. Goold. I object to this kind of statement, as 
evidence against Dr. Sheridan. 

Lord Chief Justice Dow nes. What part of your 
evidence do you wish to explain ? *' 
* A. My Lord, I cannot do it, without going into a 
history of the matter, and how I have been brought 
into this business. 

Mr. Justice Daly., In your cross-examination by 
Mr. Goold, you stated, that you wrote a letter to Sir 
Charles Saxton, in March.? — Now, explain, how that 
refreshed your memory, as to matters which* happened 
in Jidyf ... 

A. My Lord, that will appear from 1 stating the letter 
itself.— On the 15th of December- 
Mr. Goold. My Lord, I must object to the witness 
reading any part of the letter. He may explain any 
thing that he has said, but he is not to read a letter 
of his own. 

JLord Chief Justice Downes. He wants to explain in 
some way, how this letter has a collateral bearing, as bo 
sbvs, upon the subject. 

Mr. Goold, My Lord, I object to it. 

Lord Chief Justice Downes. You ask him, how it 
has such a hearing, and surely he has a right to say, 
how ? 

Mr. Justice Daly. How can he .explain it, without 
looking into the letter. 

Mr. Burrowes. My Lord, I believe it is best to 
leave the matter as it is. 

Examination resumed. 

' . • • * 
Mr. G^old. You wrote, you say, to Sir CharU* 
$axton 9 a respectable, generous and liberal maiu — Was 
it of your own free will aod motion f 

A. It was my ast, and written with my hand. 
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«  

- Q. Was it not suggested to you by somebody ? Or 
was it of your own accord, and the prompting of yoiir 
own mind ? 

. A. Am I bound to tell with whom I conversed upon 
it? . 

Q. No, But whether you wrote in consequence of 
a suggestion from any person, or from your own free 
will? 

A. I received a suggestion. 

Q. Then you acted from both the one and the other, 
and you appear now frow a motive of public j ustice ? 

A, I will explain the transaction. The proprietor 
of the Hibernian Journal told me one day — 

Mr. Gocoj). I object to ypwr telling what passed 
between you and the proprietor* of the Hibernian 
Journal. 

« 

Mr, Serjeant Bai<l* You ask him a question, and 
you will not let it be answered. I never saw so un- 
reasonable a mode of cross-examining, in my life. 

Mr. GooLp. I thank you. I like that Sort of ap- 
probation from an adversary. 

Lord Chief Justice. You ask the witness from 
what motive be acted, and he is going to answer you. 

A. I waited on Sir Charles Saxton, in consequence 
of what the proprietor said to me, and had a conver- 
sation, relative to my having attended the Catholic 
meetings. I told him, if 1 came forward, as a wit- 
ness, I would be exposed to a great deal of reproach 
and pbloquy :,but that if I. was obliged to come for- 
ward, I would tell what I knew on the subject, with* 
out fear. 

Q. Do you now, s^y, that you ^r^ an unwilling 
' witness ? 

A. I said, it would expose me to much obloqpy 
and reproach/ 

Q. Are you an unwilling witness ? 

A. I am sorry to come forward'; but 1^ cannot say, 
I am unwilling to give evidence. , 

Q. Have you ever received any favours from 
government ? A 
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A. I have received Mimesous. favaurfi.4— I was in 
the army, and helfl the situation of Barrack-master* 
several years. 

Q, tiave you received any favours lately'? 

A. I have not. 

Q. Have you any prospect I 

A: I 'haw-not. 

(^ Will you swear that ? 

A. No certain prospect. — AHou* three years ago. t 
aoplied "tor a situation, but have been ever since 
without it, arid therefore have no prospect. 

Q^ How long have you been in this country ? 
, A. Ten years. • 

Q. Have you had any knowledge o£ the Earl of 
IHngaUr - -.'•:- " 

A, I have had the honour of dining in his company. 

Q. He is a man of high rank atodT honour? 

A. He is." * * T ,. . . * j 

Q. Do you believe that there is any roan in fcis 
Majesty 1 * dominions, fe»& disposed to violate die law 
of tbeland? ^ '" '/ ' 

A. I Kave the 'highest opinion of- him, and think 
he would hot violateHhg lew. 1 
" Q. Do jjoii know Lord JSmtkwell* 

AV J krtqw him, but have hot been* ifi his com* 
pany. - 

* Mr. O'Co^NiyLL. Ask him, Mr* GoOLDj by whom 
the fifth resolution wai moved ?♦• * ' • 

Q. Do you kpow by whom the fifth resolution waa 
ftioved? : " ! •' - - l - 

A- Do you wish me to name the gentleman ?- 

Mr. 0*'C6nn jell/ Yes, we* wish 5'ou >to name Win, 

A. Mr. Byrne, 
* Q. Co you mean Mr. John JByrne, ofMullinahacIc f 

A. I believe it was. 

Mr. Goon), tyfy Lords, we will 1 not detain thq 
Court further with this witness. 

Mr. Attokney General. My tords, we wilKnot* 
produce any other evidence, and- close on the part of 
the Crown. It is now past six q'clack, and- the Gfcun- 
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sel for the Traverser have no objection, if it meet* 
tlv^ approbation of the Court, to adjourn ugtil to-mletr- 
row morning* ... 

. Lofd Chief Justice. We have no objection to 
adjoin \ and in that: case, do the Counsel, on either 
side, require any thing particular inspecting the 

j«ir> 

' T;ha Counsel on both sides answered, that they did 

not; whereupon the jury were permitted. to depart 
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The Court sat pursuant to adjournment, and the 
im ajfc^ded. 

Lord C^F JCsTiQE. We, wish, tp, have a., matter 
explained respecting what the vyime^s- Sheppwd aud 
M'Dorwugh swore in their information and: what w#s 
stated yesterday. Therefore l$t J(tpi£$ ^Donqugh be 
called. 

Mr. Burne., My Lord, we request that . the othec 
witness, Shtj)pard a m#y rstfjre and npt suffered to be 
present while tfye Couct t is e^aminin^ M'Darwugh. 

Lord Chief Justice. Certainly. Let him wjth- 
draw. 

i 

Ifxamjpedi by the Cpwrlu 

Lord Chi$f JifsTi£E v You swoce. yestjerday, that 
you saw. Dr. Br$e/ie at tfrg meeting m.Liffey -street ? 
A. Not in the chapel, my Lord. 

^ Xqi^ did nftt see. him. in the chapel 2 

A % No, my.Lpr.dt 

Q. Did you say, t^a^QU saw him ? 
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A* Not yesterday. $ < , 

Qr Did you represent; or mean to represent by 

yoir informations, that Dr. Breene was ther* ? 

A. My Lord, what I meant to represent was. tois : 
— On coining out of the chapel, amongst the persons 
coming out, I saw a man whom I believed to be Dr. 
Breene, and I turned to Sheppard and said to him, I 
believe that is Dr. Breene, whom we beard spoken 
of, or called in the chapel* 

Q* Pray did you represent in your informations, 
or mean to do so, that the seven persons, who were 
named, in order to choose the committee of five, were 
actually present in the chapel ? 

A* All the seven, who were named, except Dr. 
Breene* 

Q. Did you mean to except him ? 

A* I meant, that he was named, but I did not see 
Aim. 

Q. Did you mean to. represent to the Jury, that the 
seven persons, who were to retire and elect five, were 
all present, and retired ? . 

A. A believe so. 

Q. Did you*ever swear it ? 

A» I only meant, that I believed they were all there; 
I did not see all. , 

Q. Did you mean to convey in your informations, 
that those seven persons were actually present at the 
,.4ime? v 

> A. Yes, My Lords, I did meap to convey, that 
those seven persons were in the chapeL 

Mr. Justice Daly. Do you mean to swear posi- 
tively, that Dr. Breene was there ? 

A. I cannot swear, positively, that he was; I only 
believed it. 

Lord Chief Justtce. You swore that. Mr. Kitwar^ 
proposed, that seven persons should be nominated. 

A. I did. 

Q,. Did you mean by that state nent to say, that 
the seven persons, so* nominated, were then present, 

A* I did > but I did not see them all. 
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Mr. Justice Day. Did you mean to *ay, that > on 
saw the seven persons ? , ' 

, A. No. \ 

Lord Chief Justice. You swore this— " that Mr, 
Jf Kirwan proposed, that seven of the persons present, 
" should be nominated to. appoint the committee of 
" five" — did you mean to convey by these words, that 
those seven persons were present f 

A. I did. 

Mr. Justice Osborne. Pray Sir, you say, yon heard 
the names of seven persons called ? 

A. Yes, my Lord. 

Q. Mr. Breene was one i • 

A. Yes. 

Q. You did not see him ? 
. A. No. 

. Q, Then how could you say, it was Dr. Breene, 
when you did not see him ? 

A. To the best of my belief, because I beard in the 
chapel before I left it, that it was Dr. Breene. 

Lord Chief Justice. Your information states, that 
yon knew Dr. Breene, did you mean by that, in your 
informations, *o represent, that he was one of the 
seven who retired ? 

A. I meant to say, I believed it. 
. Lord Chief Justice. Your informations do not ge 
to that. 

Mr. Justice Day. You saw five of the seven person* 
who were nominated, one of the five was Mr. Breene, 
" whom informant knew to be Dr. Breene," 

A. Before 1 left the chapel, I heard it was Dr. 
Breene. 

. Q. How could you swear you knew him, when you 
did not see him ? 

A. I believed he was the person ; I saw him yester- 
day, and this day, and believe he is the same person 
who was named on that day. 

Q. But you-said you knew him ? 

A. 1 heard his name mentioned, and believed he was 
the person whom I afterwards saw. 
, Lord Chief Justice. Do the counsel on either side 
wish to ask him any thing ? 

Couusel on both sides declined. 

Mr. D&isgoll. My Lord, I beg to refer you to what 



he stnt yest*r&iy> tb&t he dtevfr his iriJofffittttatog from 
his notes. . * 

Mr. O'Conneil. He said, be never coifed "his 
nofes^ except- trt drawing bfainfbrmatiorifcj 

Mr. Justice Dat. Skeppartk did not identify ar>£ of 
the seven in his fittfonrntiotnt, **** therefore it W ttdt 
necessity lo- e»lk hrhtar/ * - * * ' ) ' 

Zon/ CAi^ Justice* Mr:- ftofta0*fe«, y^ft fcBJif 
now go on. 

• 1, 

MR. BURRO WB& * > 

My Lords, and Gentlemen of the Jury — It f« ri6 com- 
mon place exaggeration to assert; that! ih& d\seH\on 
npon which you are to decide is serious, anoV nfce&su 
in-g in* the* dxtremey and damns' toot trttriost tfienCibn- 
His Majesty's Attorney OiiriEitAB more tbmv ftifcfc- 
miates ttot the pettee of fcfte comitVy raid tffe stability 
of its goverrnrtenjb depend* ripon ^efat ve^eWct. fft 
thifr I a#/ee with the AtbobjTey .©KBHEfeito; and i idd 
to the catalogue of thmg* ^d hazard (whit does tine 
iriuch appear, to excite* hisserrstbiHty) the htvatodjMg 
right of petitioning. But I totally differ frotri hirMs* 
jesty's Attorney GittEttAty as* tc the rtoife inl wftich 
yeur verdfct »ay afifre* these' great ecrrtc<*rrri ;.' for ft is 
the firm conviction of my mind, that if you sbaW^ itt 
the person* of Mr. Sheridaitf arttafint thift Gathofic B6dy 
of Ireia\id of; treasonable practiced, all these great dte- 
jects will be. move' than* hazarded. I weH fchw/ wifli 
wtfat inferior weighs of talents and* Mlflbeiroe,? I nftike 
this contrasted assertion ; but I feel, I confidently fee?, 
that tbife inferiority, great and farmiUkbhs as it ifey ia 
more than counterbalanced by the weight of tfifc causfe 
V advocate". Before b enter vtporr that cause, I rhust, I 
will freely .real ark upon what occurred utider every 
eye, and therefore under yobr ott-ry, \vhile you: were 
impanneiling. 1 cofcfess 4 , Gejnltlemeh^i was astonished 
to- find,* that a© Homdir Gtrtholic was^ suffered td eftter 
that box, when it is- welt knowrty that they equals if 
uofc exceed* Pnfrtestamt persons ttpoirdtlter occasions, 
and when the question relates^ to privileges' of- which 
iiiey claim a participation,} sfcnd yen* possess' a mohb- 
p^ly. Ir was* astonished to see : trftfnty-tvwFVbtes&nt 
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persons of tbs highest respectability set aside by the 
arbitrary veto of the Crown, without any alleged io- 
sofficiencv, upon the sole demerit of suspected Jibe* 
rality. 1 was astonished to, find a juror pressed into 
the box, who did not deny, that he was a sworn 
Orangeman, and another, who was about to admit, 
until he was silenced > that he had prejudged the 
cause. Those occurrences, at the first .aspect of them* 
filled me with unqualified despair. I do not say* that 
the Crown Lawyers have had any concern in this r»» 
yoking process— but I will say, that they ought to 
have interfered in counteracting a selection, which has 
insulted some of the most. loyal men in this City, and 
must disparage any verdict, which may be thus pro* 
cured* But, Gentlemen, upon a nearer view of the 
subject, I relinquish the despair by which I was ac- 
tuated— I rest my hopes upon your known integrity j 
your deep interest in the welfare of the country, and 
the vtty disgusfwhich yourselves must feel at the man* 
Der, and fcaotive of your array,— • You did oot press 
•forward into that Jury Box— you did not seek the ex* 
clusioQ — the total exclusion of any Roman Catholic— 
you, no doubt, would anxiously desire aa intermix* 
tare of some of those enlightened Roman Catholics, 
whom the Attorney General declared, he was cer- 
tain he could convince, but whpin he has not ventured 
to addres in that Box. The painful responsibility cast 
upon you, is not of your own wishing, and I persuade 
myself, you will upon due reflection feel more indis- 
posed to those, who court and inflame vour prejudices, 
'and would involve you in an act 0/ deep responsi- 
bility, without that fair intermixture of opposite feel* 
iogs and interest, which by inviting discussion, and 
balancing affections, would promise a moderate and 
respected decision, than towards me, who openly at* 
tack your prejudices, and strive to arm your consci- 
ence against them. You know, as well as I do, that 
prejudice is a deadly, enemy to fair investigation-^that it 
has neither eyes or ears for justwe—that it hears and 
sees every thing On one side, that to. refute It, is to ex- 
asperate it ; and that whqn it predominates, accusation 
is received *# evidence, and calumny produces con- 
viction. 

2C 
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• ; 'One claim I urge to your justice, which you cap- 
•aot* you, will not refuse.— Listen to the evidence an4 

the arguments with patient attention, and read the in- 
dictment and the act of Parliament, upon which it is 
.founded* with the minutest care— they will not, I prQ- 
.sume, be withheld from you. Upon the law of the 
,ca*e, and the, true construction of that act, I shall now 

• proceed to comment.. — 

--.' The act, my Lords, is very short, ajjd nothing is 
more easy, than to extract a just and. perfect defini- 
tion of tliQfOrime it declares, and enacts to be a bizh 
misdemeanor* that definition is u representing the 
"people, or any portion .of the people, under pretence 
" of petitioning for, or otherwise procuring an. altera- 
"tion of matters established by law in .Church or 

. u State." . All persons, who are in any way, or under 
any name deputed to, or who assume such 4 clwroc- 

- ter f are guilty under this act ; and persons, in any way 

, electing, or. appointing such assemblies, .namely, as* 

• sembltes assuming, or exercising a right to represent 
-the- people, are also guilty* The. great question, 
. therefore > will arise, upon, the true meaning of the term 

represent in this statute— now I conceive, that to repre- 

. sent any man, or body of men, both in. common and 

' legal parlance, means to fill. his or. their* place, and to 

possess his or their power, to the exclusion of the body 

.represented, during the representation,, .The represen- 

~ tatjve acts in his own name, and is invested, with all 

.  the powers of the body represented ; be. differs from 

~ an Attorney, or a man deputed to do. a, particular act, 

in a defined way— -the latter is a mere instrument acting 

under orders, and in the name of his principal* Such 

. is the .meaning, unquestionably, of representatives of 

..the people, in. Parliament, and. from this meaning 

spring their- principal attributes and qualities; they 

possess [the public. rights of tbe people, and exercise 

• them in their own name, without any obligation, to 
obey, or even Xo consult their constituents* (n the 
$une sense is, representative used, as contradistinguished 
from aUorney in all legal relations—- the. personal repre* 
sentative, the r$a( representative, are, persons having 
and exercising rights of their own, in their own name. 

' If this meaning be adopted, it is riot difficult to un- 
derstand why, to represent the people, or any portion 
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of them, should be a crime at common law, and de- 
clared- to be such. It is evident-, that to give, ( or to 
assume such a right, would be to encroach upon the ex- 
clusive privileges of the House of Conimons; and no 
man can doubt, bat that to assume the character, or, 
exercise the functions of any department in the stale r 
legislative, executive, or judicial is* an4 always was 
an. high misdemeanor— but it never yet was conceived, 
that to depute a man, or a numbjbr of metv, ta.per- 
fcraia defined, preconceived, legal service, for, and 
in the narhe of the persons deputing, was an encroach-* 
meat upon the rights of Parliament, and more parti- 
cularly, when that very service was to propose, a peti- 
tion to that very Parliament. That' the Legislature 
uses the word represent^ in defining the crime, as I 
explain it, appears conclusively from this, that know- 
ings that the House of Commons must fall under the 
definition, they expressly except it — " Save ^nd ex~ 
* ceptthe Knightsy Citi afens and Burgesses elected to 
V serve in the Parliament thereof;" so that from the 
legal and constitutional meaning of the wordf, repre^ 
sent;- ftom the excepting the House pf Commons from 
the enactment, and from the Legislative avowal, that 
tfce evil to be guarded, against, was a pre-existing 
crime; it most clearly follows, that th? appointment 
of deputies, bona fide* to prepare a petition to Parlian 
ment, and for no other ^urpcjse, cannot be within the 
acta* Lentreat those, who assert the co^rary, to in- 
fern* th£* public, whether every act of deputation for 
the pu'fpos6 of communicating with the Parliament, fall* 
within the act, or where they, draft- the line? The 
Attorney General, has not drawn any line*- will, lie, 
say, that to depute! a 'few to prepare a patitioor-rp.c 
materials for a petition, is criminal :*—will such, deputa- 
tion become criminal, if they consume one, two, tbrpe, 
or how many days in executing their commission? 
WiH it be criminal in the mercantile bodies of Dublin^ 
Cork,, JVaterfbrd and Belfast, should each appoint 
persons to confer upon the general business of trade, 
and to prepare a petition to Parliament upon the .sub- 
ject > The Attorney Genera! has not furnished any 
boundary or criterion, and if \i$ succeeds in his con- 
struction of the law > no man can say, where the spo- 
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Jmtion of a great popular right, I am not ashamed to 
use the word, much as it has been abused, will stop. 

But we are told, that the Magistrates are directed aud 
empowered by the law, to disperse the assembly, de- 
clared and enacted to be illegal ; and we are triumph- 
antly asked, how can they even* atit, if Jklse pretence r 
or encroachment upon parliamentary privileges be the? 
criterion of guilt ? How can they be supposed to know 
the false pretence, or criminal pursuit ? I decline not 
this test of the meaning of the statute, and I answer, 
that it is no great evil, in the mind* at least of any man 
who is not a law officer, that groat difficulty should 
obstruct the right of dispersing men, who are acting 
peaceably, and who furnish no pretext for such disper* 
sion, but suspected guilt, and imaginary evil result. 
If they commit any seditious act, or menace the pubv 
lie peace by riotous or disorderly conduct, the Magis- 
trates may disperse them.— If they are associated, as 
usurpers, in the slightest degree, of parliamentary right, 
he may also disperse them." In the latter case, he must, 
and he ought to, act at his peril ;. and 1 hope I never 
shall live to see the day, when the tranquillity of the 
country shall be secured by more extended powers**-** 
But has the Attorney General illuminated the in- 
tellect of the magistracy upon this subject r Has he 
defined for their practical guide, what species of dele* 
gates they may disperse, and when they, should ab- 
stain? Are they warranted to attack the "Quakers* 
meeting r Are they warranted to disperse the Presto/* 
feru$n synod in Ulster $ Are the)* warranted to vio- 
late the sanctuary of every deputed chamber of com* 
merce in Ireland i Can there be no conference upon 
subjects of common interest, between persons widely 
separated, through the medium of agents or commit-* 
tee men (I s dread not the phrase) without a previous* 
licence from Government? 1 know not how this may 
pass in Ireland*-hut how will this exposition of the 
eommon law be relished in England— >fov it is clearly, 
and isavowed to be a common law question, applica* 
ble there as well as here— the Attorney Genbrau 
has not explained this, which I wish be may do — I 
shall not consider it an interruption. What explana^ 
tioo the SojaeiTOft General may give, when he 
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shall have the last word, fearless of reply, I cannot 
anticipate — but certain I am, he cannot, in his way of 
construing the act, ascertain the right and duty of 
Magistrates, without placing the most precious of our 
reserved civil rights under their feet. 

Gentlemen ot the Jury, we are surfeited with vision-* 
ary notions, and republican declamation. We have 
lost our relish for the old, 1 hope not obsolete princi- 
ples of liberty, so cherished by our ancestors* From 
the abuse of things of the highest worth, we Jjegin to 
forget their value. This, Gentlemen, is a most dan- 
gerous state, and a most permanent evil. Every im- 
portant invasion of right has been founded upon an 
abuse of that right, and has succeeded through the apa- 
thy, created by suck abuse. Let us not fall into this vul- 
gar error— let us give to .the government and the 
people their legitimate rights, and hot suffer either to 
transgress. Few are the rights reserved to the people, 
or which can be reserved under a stable constitution. 
The legislature must be sovereign. To ascribe to it 
actual omnipotence . is nonsense and impiety, but 
to ascribe to it relative omnipotence is rational. No 
power can question, or resist its acts, while it exists, 
but consistent with this acknowledged supremacy 
are the reserved popular right of a free pr;e$s* and an 
unshackled right of petitioning. They are, the great 
pedestals of our free and balanced constitution.— 
Impair either, and . it totters.— — Withdraw either* * 
and it falls and crushes the people and their liber- 
ties. Do I say, that these privileges are incapa- 
ble of abuse, and should not be contracted in their 
exercise ,by law i No — but I say, that each should 
be exercised, without previous restraint. Let every 
man publish at his peril— let no man dare exercise 
any previous control over him — but if he publishes 
a public or private libel, let the law punish him. — 
Id the same] way, suffer nothing to impede the for- 
mation, or presenting a petition ; but if under the pre* 
text of petitioning, men should assemble and violate 
the law, vindicate the violated law — but do not do as 
his Majesty's government boasts to have done — -suffer 
the offenders to escape, but attack the privilege which 
has been abused, Much has been said about the act of 
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Charles IL, in England agajnst turnultuous petitioning.— 
This act gfcew W*of the Jicehtipusriess'ih the Tfei^n of 
Chariest* and : in my opinion, Was intended to'bc re~ 
pealed by the Bill of Rights But does it hot implicitly 
recognize and recommend petitioning through dele- 
gates? Is not delegatiori the best : remedy of tumul- 
tuous petitioning? And will it be jafd, that tnte pe6ple 
shall neither .petition in numbers, or through delegates, 
who may collect and communicate their wishes ? This 
cannot be said by any honest statesman*. It is always 
useful to know even the transient seritrhient of the p'eo- 
pie, though it may ndt alwajYbO trfte to adopt it* But • 
there are, and ever will be statesmen*, who wish to have 
it stopped ; who always claim popular litf probation, tiut 
neverwilf, if they cart avoid it, suffer their pretensions 
to be' brought to any test. Inhere toever was a State ' 
empiric, who forced a bitter potion doton the throats 
of the people, who did not say he did so,, to gratify 
their craving appetite. To guard against su^h mockery 
and insult, is amongst the use's of the" right of petition- 
ing. In short, {/utit per alium,facit per se — and ccfn- 
versly, every man being answerable for the acts of 
others, authorized by him, may depute others- to* do 
legal acts; so may many men apptfint one oi more 1 
deputies for defined legal purposes; so may many, 
having a common object, appoint' deputies to coVifer - 
with other deputies upou\the salrne object— without this, 
many salutary pursuits might be absolutely frustrated. * 
The concerns oi agriculture — the corvcerns* of trades— 
the concerns of charity— the concerns of religion might 
be sacrificed. — Nfeitber can the exercise of this right 
depend upon the nuniber cr variety of* the persona de- 
puting, or. the persons deputed. Such circumstance* 
might, possibly, in some imaginable cases, be an in- ' 
gredient to be left, to a jury; with other evidence to 
satisfy them, that the purpose avowed was a pretence,* 
and that the real object was to represent the people,*; 
or any portion of them, not to petition parliament, or 
to execute any defined preconceived object. But if 
men should be elected, or should assume to represent 
the people, or any portion of therri : , f° r general' pur- 
poses, and if petitioning should* be * found by a jury 
to be a mere pretext, or if such usurpation of the 
exclusive right of the House of Commons, should, 
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under a ivy pretext take place, then the assembly so 
elected-, or usurping, would be an illegal assembly from 
their' very constitution, independent of any act, and 
guilty of an high misdemeanor of a treasoable nature, 
and liable to a heavy pum^tmient. This is eootygb for 
security, and not too much for freedom. 

; I come now to another principal ingredient in tfye 
crime, as defined in the act and the indictment* but 
x which the Attorney General treats as mere form-r- 
,1. mean the allegation, that the assembly, such as it ' 
was, was to be constituted under the pretence of 'peti- 
tioning parliament, lie contends, that pretence here 
means 'purpose ; and that the crime was complete, even 
though petitioning was the bona fide purpose, and the 
sole purpose. "I cannot think, that any of you, gentle- 
men, unless influenced by his authority, can submit to 
his reasoning. If he be so confident in this opinion, 
tfrhy did he riot use the words \for. the purpose, instead 
of unfar the pretence, in the indictment? Why/jtiy 
> Lords, did he not give us an opportunity of demurring 
„ to such an indictment, or seeking to arrrest the judg- 
ment, with aright pf going to the dernier resort,- if 
. jour Lordships should decide against us ? If the argu- 
ment b« valid, such an indictment must be valid, for 
although it is good pleading, to plead in the. language 
pf an act of parjiament, it is equally good pleading to 
use equivalent language, ' Surely it cannot be intended 
to persuade jou, Gentlemen of the jury, to find the 
''allegations or the Indictment in one sense, and to pro- 
nouhce the judgment of the law upon them, as if found 
in another sense, and in this great question,' to leave 
the traverser without any appeal, though the common 
" sense of alt mankind should cry aloud in his favour. 
I saty t Gentlfcmeh/if you do find him generally gnthy, 
your verdict'' will \>e conclusive, that he, and ail with 
whom he wa*s connected, acted under the pretence , 
obviously meaning pretext of false pretence of petition- 
ing parliament. -If you believe it to be so, do not 
hesitate, K B«t if you cannot inter it from the evidence, 
, dp ppijbesitate ; this, will be .equal justice. 

How has the Attqwjey General proved his ex- 
position, of the w^rd pretence,? He contends, that 
pretence means claim, true, or false* I admit, that 
petence is sometimes used in this rare acceptation, 



908 

and that Milton makes some of hts0evila»(l do not 
recollect whether it be the chief Devil) use the phras^ 
. * just pretences/ 1 but I assert, that in this statute, it 
does not mean claim. Claim imports some right as- 
serted on one side, and disputed on the other. — 
Pretence^ in this statute, obviously means, the mo- 
tive alleged to influence the act; the ohjeet, the 
person pretending, says he is pursing, and when so 
used, it invariably imports either a " suppressio veri, 
or a suggestio falsi ; M either it holds out a motive, or 
object of pursuit not at all in contemplation, or it 
conceals some 'other motive or object, which solely, 
or at least principally, actuates the party. 

This is still more undeniably so, when the language 
used is " under pretence/' and I think I might safely 
give up the question, if the Attorney General 
shall produce a single passage in any English author, 
where such words are used without importing either 
falsehood or disguise. < I cannot, Gentlemen, avoid 
making this general remark, the legislature is about 
to define an high misdemeanor, it uses a word, hat- 
ing, at least nineteen times out of twenty, a crir 
minal meaning, but l&vittg rarely a neutral, or inno- 
cent meaning. It is to be presumed, that when so 
used, in defining a crime/ it is to be taken in its 
rare aod innocent' sense, and and not in its usual 
and criminal sense. I much fear, Gentlemen, if you 
were to find the Traverser guilty, the word pretence 
could not be' construed upon the record in any other 
than a criminal import, when punishment should he 
applied to the crime* But, my Lords, the Attorney 
General has cited those statutes upon which he re- 
lies ; he refers you to the 32d Hen. S, in England, 
the same as 10 Char. 1st. in Ireland. This is an act to 
prevent the sale of " pretensed rights or titles^* by 
persons not having possession ; and he cites Lotd 
Coke, to shew, that in- expounding that statute, it 
was considered as material, whether the right sold 
was a good or bad title. Lord Coke could not have 
•tberwise decided, without manifest absurdity; but, 
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can the Attorney General seriously cop tend* that 
"pretenscd title" in that statute, and pretence, in the 
present, have in their meaning any affinity to each 
other? Does he really think, that the word pretence, . 
in the act under discussion, means claim, and that 
the legislature referred to persons, who should as- 
semble to assert their right or title to petition ?— 
Was such a right ever disputed ?-r~cciuld it be pre- 
sumed it would ever be disputed ? No; the legisla- 
ture obviously meant to refei* to. persons, who, holding 
out the false and affected purpose of. exercising, an 
unquestionable and unquestioned right, should really, 
and in fact assemble tor other dangerous and dis- . 
guised purposes. Such is die meaning, which every 
plain understanding must extract from this statute; 
and it would be a sad necessity, if a legal or. judi- 
cial mind should be compelled to construe it in a 
sense, far from its so obvious and manifest import. 

Neither do I feel any force from the epithet false, 
applied to pretence, in the statute punishing the ob- 
t&ing of goods or money upon false, pretences. No- 
thing is more common, than to add. by epithet, what 
is comprehended in the principal and substantive 
word. Wilful and malicious murder, wilful and cor- < 
rupt perjury, are combinations in daily use, and oc- 
<;ur in every indictment upon th^ subject; yet no 
man could doubt, but that murder, and perjury, 
would imply these epithets, when used without them, 
either in statutes, or in any other writing, "*expres+ 
4< sio eorum que* taciti insunt nil operator" The 
statute of Ch. IL against tumultuous petitioning,, ap- 
pears to me to be as little illustrative of the. Attor- 
ney Oeneral's meaning as the others. It enacts, 
" that no person or persons shall repair to his Ma* 
" jesty, or both or either houses of Parliament, 
" upon pretence of delivering any petition accom- 
" panied with an excessive number." 

In the case here stated, the pretence, from the very 
nature of the subject, must be false, for it is impos- 
sible to conceive the accompaniment of an excessive 
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crowd necessary to the mere delivery 06 a petition 
Therefore n is quite reasonable, to infer a violation 
of the act, from such aoromfrarrimenb, but can tike 
same reasoning apply to preparing* a petition, prepa- 
ring material* upon the swfcject, diseussing the sub-* 
jeot, and collecting the sentiment* of those, who are 
meet interested* upon it? But, my Lords, and Gen- 
tlemen of the iory, air this* reasoning is sapterftuoas 
*pot> my pact ; the legislature, as if presaging, that 
in after time* some effort might be made to curtail the 
privilege of petitioning, * under thie statute, have 
shielded that noble privilege against all possible mis- 
representation j for, im the final section* it is enacted, 
" provided that nothing herein, shaft be construed in 
" any manner to prevent, or 'impede the undoubted 
" right of his Majesty's subjects of this realm to pe- 
u tition lib Majesty, or hoik houses or either bouse 
" of Parliament, for redress of any publvi or private 
", grievance." 

The Attorney General has. fostnded an argu- 
ment upon this proviso* being in the fourth and last 
section of the act, and not in 'the first section, where 
the crime it defined* As I cannot comprehend this 
distinction* I shall not attempt to combat it } but Ivritt 
appeal to the common sense, or the professional sense 
of all who hear me,, whether words could be devised, 
mere perfectly and comprehensively protecting aright 
from impairment or diminution ? Try it by this crite- 
rion ; — suppose it was agreed by every member of 
parliament, to leave the right, and the exercise of the 
right of petitioning uncomtoverted* and to provide a 
clause for the purpose, and suppose this clause was 
proposed, as sufficient for the purpose, could the most 
jealous and suspecting advocate for popular rights 
reasonably object to it? if lie did, would he, not be 
considered as factious and unreasonable ? But attend 
to the words, " nothing in the act shall. be construed' 
" in any degree TO impede the undoubted right to> 
if petition? can. it be said that deputation cannot 
afford any facility to the eaereise of the right of pe- 
titioning ? On the contrary* is it not manifest, that 
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in ttany cases <aad in none so strongly ms^in die pre- 
sent) that without the aid, and instrumentality of 
agents, or deputies, or committees, i oare not what 
MNrtfawrtd* >while<*he purpose ismnocentmnd laud- 
Xtfe, this invaloabte privilege would lose more than 
Mf to vataef And i« it not equally manifest, ihat 
to take away sach facilities, in the exercise at)d en- 
joyment of *«ch n wght, would* be in some degree to 
impede 4t ? This appeals to tne to be too plain te 
rtck -further ^enforcement or illustration. But suppose 
Ike «tatote •ebscupe or doubtful $ in such cases the 
history of the twos, w»d the evil to be remedied, are 
always >locfhed ^to, for the interpretation -of the true 
meaning. 

What wa» the evil, which 4n 1V9S induced the At- 
fORftfiY GfeNfinftL, and ¥he ©overa men t of that day, 
to intfredttee *his bitt ? Instating it, I ata vindicating 
the memory of that ATFOfttfBY General, andof tba* 
•Government, f rom ^he inisconst^uction, and the .mis- 
application of the *ct, iby their saceessorsof the pre- . 
-sem day. Thfere existed, shortly previous to the en- 
actment -of that law, a body representing the whole 
province of CTfoier, rathe illegal and dangerous. sense^ 
Miftfidh 1 4iave ascribed to> the term. They sat at Ikm- 
g&nnon ; they acted, and resolved in their owaname$, 
«s general representatives of that province. They 
abstained from no subject, legislative, or executive. 
They did mot conffine themselves, or pretend to con- 
'fine themselves to any defined, preconceived object 
IRhey -did not pretend to seek, -even a subsequent 
adoption, or ratification of -the measures, or resolu- 
tions they adopted ;***Hheir avowed purpose was to 
Sestroy, '6t new model, all or most of the ancient and 
waerabte departments of the state and constitution. 
They would annihilate the boroughs,^purge theflouse 
of iLbrtis of ecclesiastical- int^mixtttre, extend the 
>electi ve franchise to the whole rabble, interfere with 
the executive, in the prerogative -of making peace 
and war, amT in short, -controul and dictate upon 
every subject. In the' name of* God, can any tnkn say,- 
there is any resemblance between an assembly, such 
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as I have described, and a Catholic Committee, such 
as I acknowledge is now in existence, for the sole bond 
fide purpose of preparing a petition for the subsequent 
ratification and adoption of individuals of their body ? 
If the truth of the alleged purpose be doubted, let 
that question be left to any jury, however selected for, 
their prejudices,, provided they be like you, men of 
sense and integrity. This 'representative, body of 
Ulster, had actually convoked a representative body 
of .the whole people of Ireland, to sit at At/done, 
upon the exact principles of their own formation* It 
was against this portentous and unconstitutional as- 
sembly, that the Convention Act was provided, and 
not against any Catholic Committee, either then in 
existence or meditated, as I shall hereafter more fully 
demonstrate. But I shall first lay before you the re- 
solutions of the Ulster Convention held at Dungan/wn, 
taken from a pamphlet, published at the time by Mr. 
Jbsep A Pollock, now chairman of the County, of Down. 
lie was himself a member of that Convention, and 
Jlis mind being awakened to a sense .of the unconsti- 
tutional nature, and dangerous tendency of that as- 
sembly, he publicly end manfully warned thevPar- 
liament and the nation against them j-'-listen,, I en- 
treat you, to their resolutions ; they were passed on 
•the 15th of February, 1793, while Parliament, was 
sitting. 

" Resolved, That it is the constitutional right of 
** the people, and essential to the very being o/*TH|iia 
" liberty, to be fjjlly and fairly represented in their 
•' own house of parliament, 

" That the present state of the representation \n the 
" house of commons is partial md inadequate, subver- 
" sive of the rights of the people, and an intolera- 

" BLE QRIEVANtE. ' , 

" That jt appears to us, that several Lords spiri- 
€t tual and temporal, as well as Commons, direct the 
* 6 return of more than two hundred members of 
" the Irish house of commons, being t*>t o?ie third of 
? the representation of the people. 
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** That it i$ the opinion of this meeting, that- all 
" boroughs should be disfranchised, and {epresetita** 
" iion established on fair and rational principles, 
u \-\>y extending the elective franchise equally to per^- 
t€ sons of every religious persuasion; by elections 
"^frequently repeated, and by a distribution of repre- 
" sentatives, proportioned to the population and wealth 
tc of the country. 

" That deeming a complete parliamentary reform, 
"essential to the peace, liberty, ^nd happiness of the 
" people, we. do most solemnly pledge ourseives to 
" each other, and to our country, that we wiil never 
abandon the pursuit of this important object; but 
zealously and steadily persevere, until a full and 
" fair representation of the people shall be unequivo- 
cally obtained* 

" That a power be vested in a committee, consist- 
ing of thirty persons, for the purpose of re-con- 
voking tins assembly (as occasion may arise) until 
" the constituent body is pleased to return another re- 
" presentation of the province. And" that on are- 
'•** commendation by letter to William S/tarman y \£sq. 
" at Moira, signed by seven of the committee,* he 
** shall by circular letter to the 'rest, procure the sense 
a majority, and if the measure of a provincial meet- 
ing be by them approved of, he shall forthwith issue 
" a summons in the name of the committee for that 
." purpose. (Here follow the names of the com- 
mittee.) 

"That the above named committee be authorized, 
" to communicate with the other* provinces of the 
" kingdom ; at this important crisis, and to consult 
. " proper means of calling a National Convention at a 
" future day, should circumstances render such a meet- 
" ing unavoidably necessary. 

" Resolved, That we behold with indignation an 

»** intention of embodying a Militia in this kingdom, 

u a measure which only has ministerial influence for 

" its object, which we deem burdensome and totally 

** unnecessary. 
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* JtescAredimammouslt/, that itiftfwffhtoittftfe ctmr- 

* cetn we behold the kingdom likely to be inwfred 

* km the horrorB and expends ttf a fwtigr* i0*r * '& 
14 a •war by which, as a nation, we caa gain nothing z, 
u but on the contrary, mug* expose odr commence 
u fc> depredation, and oar country to unprotPdkecl 
*;bosttt«y" 

That the meditated Jthlone convention, and tiotthfe 
Roman Orthotic Committee was the object* as well 
*» the cause, of -this act, will ft*% 'appear from thfe 
debates npon at. Mr. Wolf«, the- Attorney Ofenbratl^ 
mi the day, and Mr. Horart, the cfoiirf Secretary, thte 
dTraroers and mtrodncers of the met, expressly disclaim 
any reference to the Catholic 'Committee, or any inten- 
tion to interfere with the right of deputation far any 
limited, preconceived, object, and although the opposi- 
tion of the day did oppose it, .as touching upon the 
fight of petitioning, it, is much more reasonable to take 
the sense of the House, from those, with whom a vast 
majority agreed, and voted, than from the jealous con- 
struction of a few opposition members. 

Gentlemen, 1 will read you a few extracts from the 
debates upon that occasion. 

Lord Chief Justicjj. Recollect for a moment, is 
'there any such rule for the construction of acts of 
parliament, as to refer to the debates. 

JSr. Burrowes. iVly Lord, I am extremely oMiged 
%6'your Lordship ; I submit to the opinion of the Court, x 
and shall no further mention thbse debates ; but I sfbali 
refer you to cotempofary evidence, at once admissible, 
'and, to my understanding, conclusive upon the sub* 
ject* I mean, the act of the 33 of the 'Ring, <the*ery . 
acvfrbrti which fhe Atfro&NfcY General teafeNbe af- 
fecting detail of the remaining Roman Ctfthohc *es«ric- 
tions ; ihw act, ic&Htaining >such liberal conee&foo* to 
the, Roman Catholic body, was passedi n ftbetaameses- 
-atona, with the Converitkxi Act, and perhaps -received 
. *he royal assent febe wry same day.* Ft was the resfti* 
erf" a.petrtiontfnuwed -by the Catholic Committee* — R»- 
man Catholic deputies, avowed member of that com- 
h>ittee r negociated again and again with the Irish go- 
vernment, and with the English government, particu- 

♦One of the Jury bore asked for the act of Parliament, and several 
copies were hsuwkd to the Jury. 
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larly with Mc Pitt and Mn Dundas upon the subject ; 
they were introduced to, and graciously received by 
the King himself about that period. It was then deem- 
ed wise, and institutional, to hold intercourse with 
men, who understood and could truly communicate the 
sentiments and feelings of their community. I s&aH 
read the recital of that act — 

" Whereas various acts of Parliament have been 
€C passed, imposing oo his Majesty's subjects, profes- 
{' sing the Roman Catholic religion, many restraint* 
"and disabilities, and from the peaceable and loyal de- 
" meanor of his Majesty's Popish or Roman Catholic 
" subjects, it is fit that that such restraints and disabili- 
** ties be discontinued." Now I ask, is not this recital 
decisive evidence, that the Legislature did not consider 
the Roman Catholic Convention, through whose me- 
diation the very act passed, an illegal or unconstitu- 
tional assembly? Or is it to be conceived, that they 
would pass an act with such a recital, and immediately' 
after, denounce the body, through whose mediation it 
was obtained ? Such a Supposition would not be more 
derogatory to the character of the Roman Catholic, 
than to the truth and consistency of Parliament The 
Attorney General cannot conceive any use fa dele- 
gation — he says it would require only a capacity of 
writing a few lines, praying a repeal of the test acts* 
which any individual might perform, to bring the Ca- 
tholic demands fully before parliament, where no doubt, 
however introduced, they would receive a full and 
candid discussion. My Right Honourable and Learned 
Friend is one of the worthiest and ablest men living — 
but I will fake the liberty of telling him, that he is. in' 
Boeotian darkness, as to either the history, or present 
state of his Roman- Catholic brethern — he would not 
otherwise speak as he has spoken^-act as he has acted. 
I will tell Dim,, that something more than the simple 
process, he recommends, is, was, and always will be 
necessary to a discussion of the claims of a people, 
seeking a restoration of privileges of which they have 
been deprived ; I will tell him, that if the Roman Ca- 
tholics of Ireland had confined themselves to the simple 
mode, which' he recommends^ they would not now be a 
people ; or Ireland a nation. I will give him a very 
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summary review of the proceedings of the Koa)an Ca- 
tholics, in order that he may judge from experience* 
whether delegated cpmmittees were serviceable* % From 
the Revolution to the accession of Geo. II. the Roman 
Catholics were mute, they did not address the Crown, or 
the Parliament for any 'amelioration pf their state ; they 
merelv made faint efforts to resist each additiopal penal 
law; Daring that period, fhey were in a conduiop, 
more abject and grovelling (to borrow a phrase from, at 
learned ant! eloquent Friend of mine) than the beast tb«qg, 
browzed upon the land, which they cultivated by tbe|£- 
labour; Their silence ; their declining to address tfae * 
Crowd, -or the Parliament, during that period, was fire-, 
qaently commented upon,, as indicating a dissatisfied 
and stubborn spirit. It was so construed by the Tories 
during the reign t)f Queen Anne, and by the Whig* 
during the reign of George ''the first, and furnished both , 
with a prete^ncev amongst others, of adding largelv to' 
the penal code/ Upon the accession of .Geo, II. in 
3727, is was deemed adviseable, to break this silence, t 
and silence 'this pretence, and accordingly Lord Ddvin f 
and the principal* of the Roman Catholic gentry pre-* , 
sented a'mostloval, and duteous address from the Ca* . 
tholrc body to the then Lords Justices, to be presented 
to the Throne. It never has been foimd an easy ta*k, , 
for the oppressed, to please his oppressor. To -this loyal 
address no answer was given— -no public notice was . 
ever taken of it — possibly it never reached the King's 
hand, and that if it did, it might have touched his heart, t 
But it did not pass wholly unnoticed,, and without ef- 
fect. Primate Boulter, ift a letter to Lord Carteret* 
professes much alarm, at this first act of the Catholics, 
as a community — he seeriis to consider it, as 4 roost p^-. 
tentons phenomenon : and immediately after, in the 
Very same year, by the i Geo, \L ch, 9* sect. 7. tljey. 
were deprived of the elective franchise. The following 
year, a bill was introduced to prevent Roman Catholics 
from acting, as solicitors. Several individuals, in Cork) 
and in Dubiin\ raised a subscription to deFray the ex- 
pense of opposing this bill— an interdicted priest gave, 
information of this foul conspiracy fas it was called) to 
bring in the Pope and Pretender. The transaction was 
referred to a committee of the House of Commons, 
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who actually reported that £5 was collected, and re- 
solved, that it, appeared to them, that under the pr*- 
ttritf of opposing heads of bills, sums of money had 
been* coffecred, arid a fund established, by the Popish 
inhabitants of thi kingdom highly detrimental to the 
PVotetfant intcfesti—and they resolved to address the 
Iftftl'Lremenam, <h«t he mighf issue Ms proclamation 
ttvaH magistrates, to put the laws against Popery intp 
execution. Tins, 1 presume, is the precedent upoft 
which the AtIornky Genial has fouoded his ad* 
*ice, to his Maje>iy'f government, to issue bis procla- 
mation, to magistrates, to disperse Roman Catholics, 
who should assemble, as delegates, for the purpose , or 
under the pretence of petitioning. So far, the Roman 
Cathtfltc concents proceeded, without any committee, 
dr dfele^atiorf-^witti what success is too well known. 
In the vear 1757, npbp the appointment of the Duke 
of Bedford to the Vrceroyalty of Ireland, the prospect 
of tlie ttoma* Catholic people began to brighten, and! 
at tlie same period; a committee was formed to act for 
(Item, and from that hour to the present, they have at 
»U times, when they approached Parliament, or Go* 
vernmenf, for any relaxation, or favour, acted through 
tile intervention of persons delegated at different times, 
in different ways, and varying as to rank, and numbers. 
These committee men, or delegates openly acte5 for, 
and in The name of the Roman Catholic people, con* 
ferred with successive governments^ were principally in- 
strumental by their zeal, industry and talents, in pro- 
curing every relaxation of the penal code, and never 
until this day incurred the suspicion, or displeasure of 
8B T government. In 1747, under the ausptces of the 
0ntte of Bedford, and with his concurrence, a most 
satisfactory public declaration of religious opinions, as 
far as they related to civil duties, calculated to dissipate 
t£m false notions at all times entertained upon the sub-* 
jec't, was made and published by the whole Roman Ca- 
tholic clergy of Irtlvnd. Immediate!? after, was tbe 
first Rotnao Catholic Cpm«*mee formed, with tbeentire 
approbation of the same Viceroy* which assembled and 
met in the Gl&be Tavern , in E&sep^street. Among the 
first committee-men, were some men well known to li- 
terature. Doctor Curry, O'Connor the Antiquarian, and 
Mr. /f J use 9 of JVaterford, This committer was shortly 
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after enlarged, according! to, aiphja of mpro estencjftd 
delegation proposed by Mr, fTyjtf: (u n$$, thetyiike 
of Bedford delivered a message to Parliament from ||fa 
King, desiring them, to provide agajjis^ invasion., Haw, 
the Roman Catholic people felt, or woykj act upon sgych 
an, event was a matter., ?f serious expectation t,o all*. If 
tiiere whs any reusoo to doubt it, .the liberal and* en-; 
lightened policy of the puke of .Bedford removed alj. 
doubt ; and upon . the. first alarm of the invasion *f, 
(-iQ/7/fowf,,the lioman Catholic Comrtuttee prepared a 
(oval, ay d an'm^ted address, which was submitted to. 
their U>dy, Jftarp*|bl)c meeting inZ)uMj/i, and was signed 
fcy above 300 merchants and others, and was. then 
presented to John ponwnbj/, the Speaker, by Messrs.. 
Crump and MDermott> committee-men) to be Hans* 
mitted by him to the Lord Lieutenant. A . ntpst 
gracious answer to this address was returned, and 
published. in the gazette. 'The Speaker smnwpoed tlie. 
two delegates to the House of CotMftopp, and at- his 
instance,, the address was then t&e&^Wx^M' Derytylt, 
in the name of his body* thanked tha. Speaker for his 
condescension,, and the Speaker r^e^e^ iu (layering 
language* . . f f \ t 

troni the first formation of a Roman Catbpjic Com- 
mittee. to this dajyv \t, was either continued, or was called 
nt to e^cisienije,, whenever, any, subject of .discussion ara*e 
Jtoetween , y#tt t>f)dy and government, or parhomem. 
i'very relaxation, of the law which was obtained, ia 
principally usenbahje t : o their zeaf, activity add per- 
severance* .,..'.' 

. The Attorney General is well acquainted with 
vhe truth of the n/axim, " lexvigilantibus non? dornri- 
eiitibm ins^rvit ;" and he may rest assured, that the 
tnaxuu.' is as true, in politics, as in law. The first 
.territorial acquisition of the Catholic body was uot 
very splendid. By the 11 and 12 Geo III. 1 they are/ 
enabled to take fifty acres of unprofitable bog for sixty 
one years, with half an acre of arable land adjoin- 
ing, provided, that it should not be within ofte mile 
of a townj and that the lease sh6uld be void/ if half 
the lands should not be reclaimed within twenty-one 
j-ears. In 1777, they obtained, through their com* 



£19 

fttfttee, a most important concession, the right t)f 
taking leases for long terms for years, and *pf de- 
rising their land*.' • In 1T32, their committee again 
acted ; thetr claimi, their condition, and their con- 
duct, were brought* into public, and fail discussion. 
Several disabilities wefe removed, and they. were 
placed on a footing of perfect equality wkh\ their 
Protestant brethren, in respect of the rtglit of ac- 
quiring, or disposing of lands. Prom this conces- 
sion, political equality appears to me to follow, as a 
certain corollary, however for a time h may be thwart- 
ed, or postponed. . In 1792, this wotfern/y denounced 
committee were again in activity, and the Bkr was 
thfewo open to the Roman Catholic, body, with, how- 
eraer/ a most impolitic' proviso, that no Roman Catho- 
lic should *be appointed a King's Counsel; that is, 
precaution was tatetij— wheo they were, in vited^. and 
received into a profession, which above all ojhers im- 
proves popular talents, and gains popular influence, 
that they should be in habitual, and as it were re- 
gimented opposition to the Grttaftr* upon ail .ques- 
tions of prerogative, which might arise in our courts, 
and that even the King should not be empowered to 
entitle himself to the permanent service of any. of 
them, be his talents ever so splendid, his learning 
ever so pre-eminent But when did pride or prejudice 
ever reason? In 1793, the Roman Catholic com- 
mittee rtiade their last successful effort. I have fore- 
stalled much, indeed almost all, that I intended to 
say upon that committee and that period. It. con- 
sisted of delegates from all the counties, and was 
somewhat more numerous, and more fully attended 
than the former committees; principally, because it 
had been asserted, as it is still asserted, that the 
Roman Catholic people at large, felt no interest in 
Roman Catholic Emancipation. . A foul, and unna- 
tural calumny upon the good sense, and sensibility of 
an intelligent and feeling nation ! 

I shall again refer you to that affecting catalogue of 
privations,, which thfe Attorney General read, with 
such visible, involuntary, public sensation; and I 
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•l»H teH ton, tfca* that » c»tatoy te,da*^ but * st*aH 
portion- of privileges, firot» which t)M Roanaa GalMtc 
people ase abet oefe< Tbe jor4er» of »e<HM»eil to Which 
tbej^arc left subject, have a mo*t e*tenctve operation, 
e*A they are, in effect, deprived of the enjovioefit 
of almost every* privilege, given to freemen in cor- 
porate towtis, in a kingdom, where corporations 
abound, andarbSte 'these exclusive privileges are so 
vigHentiy asserted. They are also subject to several 
important disabilities, not connected with the Test 
Acts. For instance, no Roman Catholic, though be 
ihoctld fxtosess half — the whole, Batik of Ireland 
stock, An be a Director of the Bank of Ireland.? — 
These restrictions, and exclusions ojecfc the lUwesua 
Catholics in every quarter of Ireland; awl affect -his 
interest, and hurt bis feelings in.aihfamand ways, 
not known to my Right Bon, frhtndt But suppose 
it otherwise; suppose *he. higher. orders alette inte- 
rested in (be promt Catholic question ; suppose -the 
higher orders* alone labour under disabilities^ can the 
AfFOJfcNav <*JU*M*l keow ae littte of human nature, 
m not* io-feei* that the lover orders will nteke cora- 
mm «ause*w*th~the higher orders of their sect, even 
ia^matserc of snare pride, and speculation ? In my 
efri*i#nr if the only difference betweep the Protest- 
suit* aftdthfc Catholie were, that tiie latter should be 
prohibited from wearing lace upon tbeir clothes,. or 
baring Iftery *ervaJntfr > this ridiculous and invidious 
distinction would be Celt by tile . meanest peasant, 
end might, at some unlucky crisis, produce the- *o*t 
disastrous consequence i therefore do assert* that 
no candid man, who understand* the Catholic ques- 
tion, and the state and <5cmdit*oe of the Catholic 
people, can think it a mere form an petition, or 
fleny die atttity of delegation, tounrd* eiectiwg the 
Uedabie purpose, and constetutiooal object ef theit 
l^mkk < Suppose it were tree, that all the restrictions 
might be removed; by the repeal of the Test Act ; and 
that tech repaid anight be effected fey a single Haa, does 
it fdlow, thi«*o mea*ures ot^t to be, or eanheje : 
ferity adopted/to t&dece the govern mender parliament 
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to enact that ahert and aitnple Wfl? bit irapbattbky 
. that igaoranee anight exist; afr to the variety and ex- 
teutef the very restriction*, eod n*isrepre%e!*etto<s or 
niUaftderstandtng prevail at to the gfoonde, optra 
which they were imposed, aad .the probable conae- 
• qeences of their reusoval ? Genttanen^of the Jnry, 
such things are mot only possibte>-r*but certain 5 aodal* 
though Protestant liberality baa mule great advances 
in modern times, at though rooted prejudice* halve htjett 
dislodged, although the Roman Catholic of this day 
has received from the Protestant of this day, ctmeei- 
si arts calculated to obliterate, and which baqe «i#o*t 9 
n Id iterated, all recaUecttoft of past aninuijiittQa, aM re* 
flection of the barbarous 'and civil dissensions, which 
diagramed *Hir ancestors, and embittered their lives, af- 
akeegh asedt has been done— much stilt remains to be 
done; aad until «hat shall be do*e, we cannot fee* the 
<ronndenoe of an united people: the eneeiy wtU not 
4k*\ Che aerror, with which sudb a character most ever 
mike the invader* riaateady therefore; of iaspedfetg 
the object e€ thmidbeleiratedcoTOminea, it ought *o 1>e 
the anxious ariah <<ef «very g**ed 4rish«De», and- every 
loyal subject, to give is &U *»eeess;— to wipe eirey* at 
once, at this won interesting* laota* rit, all nasfcrioiiqiar, 
and distinctions ; toanvite oar Jtoetap Cath o li c hre* . 
tbren to a fuU participation of every oivilrighi, -«i|d*'to 
bind him by interest, gratitude and arTeottoft* to unite 
vrith his heart, and hand, *o defending oareoaunoa 
tights, our* common country, and our oonynon eansti~ 
tution. 

' <a dismissing this subject, so barren in evideaee, 

• afcdso pregnant in observation, Ifoad nearly forgotten 

«e* tmptHtaitt topidt. * i really think,' that if the Con- 

venuon A er*ere* seriously and liberally ot*tttraed,tha| 

the adoatted 3 ohjeat of Cefchefcre pursuit would, 4a it. 

detf , eaoJurie tfbeo*4ro>m^he^ofett»uo» of the iair, and 

abet ebey eggtat aett© feeemisfderad, or treated, at 

wen seeking, ae afoeratiaaret "tmttcie efctttbbsbed <by 

« bar m itasnch aad *Slete.* • fteeetkeor*' ftenpriftaieii, 

that tbey are not sc a l in g to iaaovate or dettnajNtefeey 

wek not. to pudl down the Jaaasaioa eaitteitattaitHSf auf 

ootitroon ancestors^-they mmk net •40aflNMtae «ay, 

- «*en the lowest departaser* af t>he«ute— they twdylpe* 
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quire to be refceived, and treated, as joint proprietors, 
and co-heirs of our noble constrt»tior>— ttwy seek to 
widen its basts, and add new pillars, and' supporters to 
the Edifice of liberty and Jaw. Indoin^ rhi&-*-<kitHt 
not be mistaken, that tbey look to any transfer -of 
, power, or any direct, or immediate investiture with 

• any privilege* No, Gentlemen, they merely seek. 
. capacity, and leave the right of conferring it, where it 

ptftHtxisted. They seek to unshackle the prerogative of 
.the Crown— they. seek to give to the electors a wider 
r Wffe of choice-— tbey seek to vindicate the best prin- 
ciples *of every free constitution-— the connexion be- 
tween.* property, and power. In every well consti- 
tuted, state, property and power are connected in all 

• 4t$ departments ; to separate them, is to sour* tbe seeds 
of disease, and agitation. They gravitate towards 
each other, with as fixed a law, as prevails* in tbe pby- 
aical world, and tranquillity cannot exist under their 
forced, and unnatural separation* They must— they 
will finally unite. Either property will otatbe. itself 
with power, or power will seipe upon property. In a 
pure despotism, there is but one proprietor— so*ba& in 

. f>ct tbe Roman Catholic's are seeking— not only the 
gjrace«*-but the' shield of property— not only what 
wouU'ornamcnt, but what would secure their acquisi- 
tion*... Can it be just— can it be wise, at any time, or 
in any country, to disfranchise property and rank of 
their legitimate, and constitutional trusts? Can it be 
wiset .or. politic to . peripit tbe great bulk; of a nation 
to accumulate property without bounds, and to ac- 
quire lands and interests in lands without limit, and to 
close the avenues to all the great honors and distinc- 
tions of the state against therti ? Ambition is a passion, 

. natural toman;— and if great proprietors, and their 
descendants be shut out from all legitimate gratification 
of that ineradicable appetite, tbey will be tempted, to 
courses and pursuits, equally dangerous to tk**«amnu- 
niry, #nd themselves, in a country, to mk-ergMtaed, 
if ever there should arise a strife between the. lower 
and higher orders ; — if ever republican firen&y should 
agitate the country', talent and wealth wilt be driven 
into the ranks of .folly and disorder, to disci pi inejand 
lead them* These observations— at tail times tiuw— 
apply with augmented force since the Union, and from 
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a-. f&tt.ViJe ration of the .grand strife, j« which these 
united islands are engaged*- It must be the first wish 
o£ evexv <>oaest subject jo.. render that union univer- 
sally eifegtufU*, to the purpose of uniting^ every heart, 
and hand against the common enemy. Such was the 
avowed object of t^e^^tesioan, who proposed that 
measure, «f vvh'ch Catholic emancipation was intended 
to be a part. It is the anxious wish of ^nose, who op- 
posed it, and of none inure than me, that that object 
should be accomplished.. Perhaps, ' they woulof not 
consider the merger qf national independence, as tb6 
ffreat a price, for so inestimable an attainment. But 
while the Roman Catholics are excluded from a parti- 
cipation of the offices; and honours, and power 'of the 
state, can there be anything like" national amalgama- 
tion f Cai» the Roman Catholic* of Ireland bfe' taught 
to fe«l? Is it- possible, in fact, that they will feel — 
thai t]*0»&>js ♦#• fair legislative union between the na- 
li**s £. >£ut wiil thty not be effectually told, by every 
iMft, .who wishes to inflame them— will not their own 
feelings telltheaa, thqt Inland <i§ more than ever pfo- 
ywipiai/ Will a#t exclusive Protestant legislation be 
f$Jt,J)jf tt^iuas tj*e disfranchisement of Jrdaiia? On 
tjie contrary, by giving full effect to the pursuit for 
which Mr. Shprldan is sought to be convicted, we ren- 
der the nations really, andnot nominally united. We 
enable the Crown to animate the zeal, and reward the 
exertions of his Roman, Catholic subjects in every de- 
partment. We take from the enemy a formidable 
reinforcement of irritation and disaffection, and vre. in- 
terest and unite all the property, talent and feeling of 
the Nation in defence of the common cause. I Would 
pfpeA tfo my Right Honorable Friend hiinsetf/whe^ 
t&eP| what I state be not founded in truth and' nature. 
He*fc&s'*eHme<i an. ample fortune and an htgb reputir- 
iM»n. . Ho has* children to inherit his acquisitions, and 
wAp are, no doubt, emulous to tread in his paths? 
W«told, be .be satisfied to leave them his property be- 
reft ,of th# ; priyjle.ge.s properly incident to it ? Would 
be;feei»<a£ ea^ if all incentives to legitimate ambi- 
tion wtere*. extinguished, and their feelings *xvvti r\- 
rosed to dangerous ambition ? I think he would not, 
well kn£w tUfrX his rooted loyalty and strong reason 
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would protect bim from treason and ereft sedition, tout 
be would pine under retaraitits that robbed bis acquisi- 
tions of more than half tttfii* value ; and be woirkt la- 
ment, that he had not exerted his great talents, and 
planted b'rs family in some ether soil* 

The Attorney G&NJ2ftAL has entered largely into 
a defence, indeed a panegyric of bis Majesty's go- 
vernment in Ireland, for their proclamations against 
I will sayit, though he does not admit U*-^*-tbe 
Roman Catholic people of Ireland;— *-and of this, 
avowedly, state prosecution* I applaud bis manly 
avowal, that be advise*} those state acts, though. I can- 
not but lament the gross indiscretion of such advice, 
from whatever quarter )% ought originate His owflt 
statement, in my opinion, condemns both the jus> 
tice, and policy of the measjute* He baa. stated* that 
a series of seditious, and inflammatory Ubes% as* 
gross for the seditions press of tins city, (to use Ms 
own language,) was- daily, and publicly uttered, *s? sv 
committee, with whom, be boss not *o nweb, a*> at- 
tempted, to connect the present Reman CatbdKfcr 
committee by any evidence. He expatiated ttpoo thsf 
patience and temper of tbe Jrtih government, in; 
calmly witnessing, and submitting to such outrages, 
and waiting tor the voluntary deaelt, and dissolution of 
that assembly. He has more than insinuated, that 
that assembly was bottomed in treason, and has everted 
himself mucb, to alarm your fears, and excite jgur 
prejudices, by the picture, be has drawn of tbeir son* 
cjuct and designs. Gentlemen, is it possible to been 
this, without, at once, seeing its irrelevancy and us* 
fairness ? U the present- committee to be oondemuedy 
and punished for their mere existence, because there 
was another committee, in, which individuals Wtere in* 
temperate and seditious ? He ought not to be lim a* 
ed to, while stating snob enormities, wbiclv if tfcey 
existed, should have called forth, and arasf have eiltat 
forth, the vigour of the law. But to suppose his* 
statement perfectly true, and unexaggerated* what, is' 
the reasonable inference ? Not that a subsequent 
committee, of which the Fingalls, the SOUTHWELLS, 



tJve ItaftTMvr.itts* the ftuxftw* aitd the Bvrne*, the 
Crtbotie flretyes, end tb* Catholic Peers; those in* 
drviduals and classes of the Roman Catholic body, in, 
whom every previous Irish government placed un* 
biassed confidence, composed a part, should be de~ 
nbtnteed, and dispersed, independent of any act, or 
the expression K of any sentiment; buf that the govern- • 
meat, which Ihouid suffer such outrage to go tinpu* 
itished (if any there were*, and should attempt u> 
punish} whereTto offence have been committed, 01* is 
likely to be committed, are themselves objects of die 
juatestcondemtmtion. But there is a further, and more" 
alanning inference — one, in which Catholic and Pro- 
fcestant, Irishmen aud Rngiuhmen are equalfy interests 
#d* it is, that gd*ermnent is not prosecuting the . 
c*?*t«, hot hunting down the privitege~L~~t\m they 
" Isiig* to* punish any offender, be be -ever so 
but cannot endure, that the privilege of 
petitioning should assume such a shape, as that the 
sentiment of the whole people should be, unques* 
ttanafeiy, pronounced* If this be their object (as it 
eequestionably «) they hfcve acted with judgment; 
tbey faave* acted with candour* 

They have attacked the privilege m its strongest 
bold ; they have attacked k, #rhere k is most defen- 
sible. They have hazarded defeat ; but if they obt 
urn* a victory, the privilege is for ever vanquished. 
Tli© precedent of this day will be pleaded against . 
ewry species of delegation, and when the coticeo- 
traied ibpce is routed* it will be easy to disperse, mis* 
represent, and put down individual petitions. I look 
to yeuv G^nttewen of t lie Jury, for protection against 
suob consequences. The Irish government, instead 
elicfcimirtg credit for their conduct, should, in my 
OpNrion, asy (siwnera as tbey are) 4 « We have left un- 
'* dime tlvose things, which we ought to liave done, 
" and we .have -done those things, which we ought toot 
** to base dene.*' Their conduct resembles the con- 
duct of an intoxicated bravo, who being too much 
oppressed by liquor to resist real, or imaginary inju- 
ries* or insults, as soon as he becomes semi-sober and 
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semi-vigilant, should rush forth into the high-way, 
and knock down every man be meets — pee** prelate, 
dr peasant. 

I fear, my Lords, I have committed an unwarrant- 
able trespass upon ihe public time. In doing- so, I 
have but followed the example of my honorable and 
learned friend, riho has said so much upon general 
, subjects, and so little upon the case of the Traverser; 
whose' gigantic statement is so disproportioned to the 
pigmy proofls that followed it. I fear I have, even 
exceeded him, in prolixity, which you will rather 
Ascribe to his superior powers of condensation, than 
to any desire, upon my part, to dwell unnecessarily 
flpon any topic. In truth, when I turn my attention 
to the facts in evidence, my astonishment is encreased 
that Doctor Sheridau was ever brought to trial. Shut 
out from your minds the aspersions which have- been' 
cast upon other men. Disengage your loyal feditigp 
from that appeal, which ha* been so artfully addredted 
to them ; do the Traverser the justice; — of not pre- 
suming; that he mtist have bad, designs* because h£ 
is a Roman Catholic, and of not ascribing to him 
every seditious act, committed by, or ascribed to, 
every man 6f his religion :— Which of yourselves 
could bear this test? Try him, as every man should 
be tried, by his own acts, established in evidence 
against him, and see what that evidence- is? Two 
witnesses were examined^ who swore that Doctor 
Sheridan presided at a meeting of Roman Catholics, 
who elected five persons to prepare a petition, and 
they added, to represent them, in a Cathohc Com- 
mittee ; one of them afterwards retracted the word 
represent) as forming any part of the resolutions 
passed, and positively swbre it did not, and the other 
*swore, that he could not be certain, that the ward 
represent was used, and tliey both admitted, that they 
bad the very resolutions in writing, and gave them in 
writing to those who conduct the prosecution. I do 
not think the word "represent " can avail any thing. 
If delegates were appointed, in a criminal sense to 
represent the people, no u^e of language could vary 
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the. offence, or shelter the culprit ; and if the dele- 
gation was from its object innocent, no phraseology 
codid render it guilty ; I strongly, suspett, that those, . 
who managed this evidence, and -ilept back the writh- 
ing, are of a different opinion. But if the word* 
were considered as important, it is impossible, that 
you, upon the evidence, can assume that it was used; - 
From those witnesses, it appeared, that no other bu- 
siness was mentioned, but business of petitioning, 
and one of them swore, that he believed, no other 
object was in contemplation, and that he believed,' 
that the petition, when prepared, was to be submitted 
to the individual Catholics, for their adoption and 
signature* If the, evidence stopped here, would tl*e 
Attorney General say> Mr. Sheridan was guilty 
under the Convention, Act ? .. He must say so, for he 
has not drawn any Hue,. and has levelled his argu- 
ment, and this prosecution against all delegation, or 
deputation, for the purpose of petitioning. That, 
* which is expressly protected by the act, would appear 
as he construes it, to constitute the offence. But the / 
evidence has not stopped here ; Mr. Huddlestori, 
whose evidence I do not mean to impeach, has proved, 
from memory, the following resolution, as having 
passed an aggregate meeting : 

•' Resolve!), That said Committee do consist of 
the Catholic Peers, arid their eldest sons, the Catho- 
lic Baronets, the Prelates of the Catholic Church in 
Ireland, and also ten persons to be appointed by the 
Catholics in each county in Ireland, the survivors of 
the Delegates 1793 to constitute an integral part of 
that number, and also of five persons, to be appointed 
by.the Catholic . inhabitants of each parish in JJubr 

, Now, I do not thinks that those resolutions are 
sufficiently proved by parol ^vidence,-rr-it appearing 

.that they exist in writing, — to be received as. the act 
of that aggregate body, so as to affqct persons not pre- 
sent; but I shall «wai5[e this objection. I boldly, and 
confidently maintain, that there is nothing in these 
resolutions? or in a committee formed upon them, sedi- 

;tiop»*,ilh«p)j ^iplafoify. of t&? Qonyentiqn Ac* i <*nd 
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if aft I havetattbe net erroneous, I ha*l *ta»ady es- 
tablished/ that sooh an assembly is not, as it is oow^ 
tefcded to be opon tb$ olhet sidie, illegal, mdeqDendeofe 
of < any xdneealed otftttegal pursuit, or any bbeMous or 
seditiaus sfcieechas, used in it, when assembled $ end I 
reptattt, and it cannot be toe often repeated and io*> 
ctftaafced* that t*dceidti ptherwi*e,~.will' be .vitally to 
injure the right of petitioning, and totally to disregard 
f^je constitutional saving of the Convention Act,. 

AD tt^e. resolutions given in evidence, are precisely 
canfortuable to the functions* invariably performed by 
Catholic committee?; since their formation and I can- 
not discover anv part of them denoting any bad object, 
criminal motive, or illegal pursuit. The rteSolutfort, 
defining the constituent parts of the committer, has? 
been much relied upon, and grossly trtisreprfrsefrteck 
Hour does this part of the case rarrty stand ? A com* 
ftrittee is formed to collect infefmattonV to ; prfepare •• 
petirron, to suggest arguments irt favour of th&tfea f 
lien, to discover prejpdfoea that ift)p«de, to ^brioM 
dttcuiti**, to sofctit $upp<*t, in short, inefery rational 
and fait way to, pramte the ancoess of that pettasoo; 
ThteiitiabiHues, sought tobe> removed^ affecit tie pee hp* 
aifcct the oontowx**, afi&at thqse who: reside io c om- 
tie$, ajffej* tbot*e wba reside k) ottiesi — in,. short aflect 
every order, and department of the Rowan Catholic 
£Ofm*unitv, and it ts now objected, that ther-o are depu- 
ties frQro e^ery order ; and it is further objected, that 
the few persons, who now survive, of the combine of 
J 793, so favoured, and cherished by the then Cfovfero- 
ment and parliament, are members of the comhiittee« 
They are called Estates General, —are represented* as 
imirpiftgali the functions of the legislature ar*4 govern- 
mem. This is cruel mockery r If such be their com 
strtution, or their views, they are guilty of high trea- 
son, and ought to be prosecuted as such. But shall rim 
"be taken upoti assertion? Shall this asfcenVMy be deemed 
illegal 9 because it has received an infusion of the freer* 
and the Prelates, who have always been considered, ti* 
a counterpoise to the too great eagOHtesfc of popular 
pursuit? If the Prelates, and the Pteers had been 
omitted, the clamor against the committed would have 
been much louder, and much more plausible; but tbc 
lityiost eflecfc, thai fbe lumbers-, an* eipioaMttiiveti *f 
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the committee -nan have, is to become an ingredient in 
a .jtoty question, if-any jury question could arise, as to 
Hie real object, and pursuit of such committee. Doctor 
Srkeriivm challenges such a question to be left to any . 
fatty, bat they do not venture it upon- the other side, 
feat c*U for your verdict, upon the ground of general, 
iinetfdenoed and unapplied imputation, and* a grots 
twscorwtrticttoo of the Convention Act* 

Qenfletrieto of the Jewry upon this inexhaustible sub- 
ject, I have left ntoeh unsaid ; yet, open the grounds, 
J have urged, f shall now leave it to your decision* 
tHily again imploring you, to read the charge, which 
you are sworn to try, and to compare it with the eri~« 
denfe* which yon hate heard from the witnesses, and 
not with the calumnies* which hare been every where 
uttered* To find the Traverser guilty, you must, 
tipotv ybfcr oaths, find in* the very language of the in- 
dictment, that the Catholic Cohftbittee intended to be 
appointed* 'was to be M a Committee of persons pro- 
fessing the' Itaman -Catholic religion, to be thereafter 
held, and to exercise a right, «n*a«f hority to represent 
the inhabitants of Ireland, professing the Reman Ca- 
tholic religion, under pretence of preparing petitions 
to pavltaoneW . You-tirast, in feet, oewViet the Roman 
Catholic subjects of this realm, of an offence approach- 
ing to high treason. You hate no evidence to warrant 
'thi*; *nd you cannot have any rational wish to create 
or supply such evidence. The Catholic body of this 
day *we tboir Protestant brethren of tbis dtay great 
'obligations* BeAieve uie> they are deeply sensible of 
the debt/ and are «ot the less worthy to have that debt 
augmented, by the eagerness t>ey display to be fully 
emancipated, to be perfectly amalgamated with you in 
constitutional, co-existence. No wise and good man 
would wish at any time, to disappoint this laudable 
impulse. No man, not a maniac, would seek to dis- 
appoint it a moment, when all, that is dear to us, is 
in such peril, that united enthusiastic efforts are oeces«r 
sary to common security. Gentlemen, your Roman 
Catholic brethren await a verdict, which is to pro- 
nounce upon their principles, and pursuits, witfc ago* 
nizing anxiety. There is not a erty, town, village, or 
fcenitet in Ireland, in which the result is not, at this 
inotnem, looked for, wfeh breathless expectation. ftts 
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looked form England, with little less anxiety. They 
cannot be indifferent to the truth, or falsehood of the 
charge, made bv the 7mA Government upon the Ro- 
nw*n Catholic subjects of Irtland. It is looked for, by 
the commdh enemy, with au anxious wish,* -that the 
accusation may be true— they, must derive the highest 
gratification, and possibly, the strongest. motive t*><*ct, 
from a Protectant verdict, against the Roman Catbftljc 
people* Gentlemen, pronounce a yerdkt of Not 
t GuiUy ; relieve yoor fellow-subjects, . and disappoint 
jrhe common enemy. Do not, Gentlemen, apprehend, 
that so gratifying a result would be followed up by in- 
temperate joy, or dangerous exultation* No bad feel- 
ing can mix with the pure delight, which' such an event 
would universally diffuse ; but if there were danger of 
.excesses frqni unbounded joy, those Roman Catholic 
Noblemen and Gentlemen, who are implicated in the 
charge, will moderate the triumph, and guarantee the 
tranquillity of the country* The gallant FingaI will 
guarantee it. He stands before y ou , to pledge > his faigh 
character for the conduct of his brethren. You know, 
.you may trust him; you know, that in the hour of 
, danger, be lifted his sword, equally ag$UQ$i the rebels 
of all persuasions; be despised • false *nd .pefiabable 
popularity; he .proved his title to> be received* a« a 
supporter of the Throne, and he would not sully that 
title, and he never lias sullied it, by any seditious, or 
intemperate act 

May the God of truth, and justice subdue your pre- 
judices, awaken your consciences, and enlighten your 
minds, to find that verdict, which will tranquillize the 
country,' unite the people, appall the enemy, and 
place tbese united islands in a state of such proud 
defiance, that an enemy will dare to pollute our 
shores. 

kord Chief Justice. Does the Traverser pro- 
duce any evidence ? < 

Mr. Burne, My Lords, we l>eg a few moments 
tor deliberation. ~ . . 

Lord Chief Justice. Take your own tijna 

After a few minutes. 

Mr. Burne. My Lord, I beg pardon for having 
delayed the Court. The Counsel for Dr. Sfarid4V> 
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after mature deliberation, are unanimously of opi- 
nion, that no evidence 6ught to be gone into, upon 
his part 

Mr. Goold. We think, that the Counsel for the 
Crown have proved no case, either in law, or fact. 
Whenever die question, at issue, shall arise, it will be 
inefc most boldly. 

Mr. Solicitor Genera^ My Lords, it is ray 
duty '. ■■»■ 

Mr. Goold. My Lords, on behalf of the Tra- 
verser, I call upon the Court to disallow any claim on 
the part of the Crown to reply. * No evidence has 
been given on the part Of the defendant ;' there is no 
surprize, or any thing, which can require observa- 
tion from the Counsel for the prosecution ; and by a 
Jate case, even the personal right of the Attorney 
General,, where he is' the prosecutor, has been ques- 
tioned. In thfe case of the King a. Lord Abingdon, 
i JEspi. N. P. vLord Kenyon observed, that as the 
♦defendant had called no witness, he thought it irre- 
gular in the Counsel for the prosecution to reply; 
and that though the Attorney General might be 
entitled to it, as a privilege, he thought no other 
Counsel for th^ prosecution ought to have it ; that he 
bed never claimed it, when holding an office under 
the Crown, and that he would not make a precedent 
in a matter, which he disapproved. In Cox's case, 
at the last Commission, in Dublin, one of tlte Coun- 
sel for the Crown rose to reply, but was not admitted ; 
'and there is nothing particular in this case 3 to 'in- 
duce the Court to dispense with the general rule. 

Mr. Solicitor General. There is certainly no- 
thing in this case to warrant a departure from any ge- 
neral rule. But it remains to be established, that 
'there is such a general rule. In civil cases, the 
• judges have lately established a rule, that where no 
evidence is given by a Defendant, the Counsel for the 
Plaintiff cannot speak, in reply. But that has not 
. been extended to criminal cases ; for in such, the 
Crown is always allowed to have the last word. This 
is established by a very remarkable -case — {hat of the 
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unfortunate Mr. Emmet ; he made no defence ; aiid 
yet Mr. Plum* et> at the particular requ** oi the 
then Attorney General, addressed the jury in 
reply. ' * . . » 

Mr. Driscoll. My Lord*, there w*s A<cate*>t! tte 
Leinster Circuit, before Mr. Justice Osborne, ih 
which he decided against the right. It waft the case 
of the King a: Tench, at Wexford^ in which I stated 
. the case for the Traverser, upon whose behalf no ev te' 
dence was adduced. The Counsel for the prosecu- 
tion insisted upon a right to reply, which the Judge 
refused. 

' Mr. Justice Osborne. The impression upon my 
nind is, that tliere is no reply and so I decided. £ut 
1 do not pretend to say, that I am absolutely right'. 
I think, however, that if the Crown has the right, 
there ought to be an authority tp prove it. It mutt 
have occurred in some case, or other before.  
' Mr. O'Connell. My Lord, there was a case upon 
the Mu nster Circuit.- One Mason was indicted for a 
misdemeanor, he gave no evidence, and I made the 
objection, that the Counsel for the prosecution could 
not reply. Mr. Baron Smith, before whom the 
cause was tried, hesitated, but said he would consul* 
with Mr. Justice Day, then in the other Court, and 
it was decided by their Lordships, that the objection 
was valid, and that no right of reply lay whir the 
Crown. 

* Mr. Justice Day. That was my opinion. 

Mr. Attorney General. Perhaps the rule may 
have been made in ordinary cases, that the 'Counsel for 
prosecution have no right to reply, when evidence is 
not given for the Defendant.— But in all cases, where 
the prosecution is by the Attorney General, the 
Crown has the prerogative to reply, and that was ad- 
mitted in Lord Abingdon's case. 

• Mr, Townsend. — Before the case of the King a Lord 
Abingdon, the right of the Attorney General to 
reply was never questioned, and however it may hate 
been ruled in some ordinary cases, Lord Ellen- 
borough has admitted an exception in favour of the 
Attorney General. So it has oeen the uniform prac- 
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ttcein thiscounti'y, which is sanctioned by the Oegisioxi 
of the King a. Bmmet^ that case not only establishes jfcher 
right of die ATroRNfcir General to ijeply, but that he 
may transfer his light to another.— *In the absence pf 
the Attorney General, he is Represented by |he 
Solicitor General. 

Mr. O'Conhel. — As the Attorney General h*M 
Already stated the case, he cannot now appoint it 
delegare, under pretence of speaking to evidence. 

Mr. M'Nai<ly. — I cannot say what Wv be the 
modern practice of the Court of Kings Jiencn in Eng- 
land. But in the case of the Ki?ig % at the prps^cutipn 
of Macklin, a. Clark, and others, LordMANSFisjup 
revented Mr. Dunning from speaking in reply, asrfio 
ividence was given for the defendents. .Asto'tne .case 
of Mr. Emmet , it Was a case of high treasdn*-?-]!^ 
Bttrrowes, and I were his assigned counsel.—- HeprcH 
hibtted us from speaking for him; so that the Cro.WM 
had two last words.— Hie Attorney Gj^eral, .Mr* 
©^Grady, stated the case, and Mr. Plu]$ket repUed, 
although no evidence was given by the , prisoner, i*or 
observation made by his counsel upon the law, or th# 
facts. Many well informed men thought, at .the time, 
it was in unnecessary proceeding, and should nqt be 
followed as a precedent. 

Lord Chief Justice. I have always considered \t f 
as a settled rule, that the Attorney Genera^, .for the 
Crown, had the last word. 

Mr. P^rrih. My Lords, I submit, .that this case of 
the King a. Cox is precisely in point. JX was a proaecu* 
tion by indictment, tor a toisdemeanor,, instituted hy the 
Attorney General, and was tried before J^ord .Npifrpy, 
and Baron George, at the Couwnjsfion .Court, k*#t 
February. The Attorney General qtai&l the case, oa 
behalf- Of the Crown, and witnesses were sftanyngd .jn 
support of it. Mr. t)'Connell stated the .case for th? 
Traverser — no witnesses were called. . .Serjeant Moo** 
rose to reply. The Counsel for the defendant .objected, 
and cited 'Lord Abingdon's case. The Court 4eft*r- 
mined, that the Counsel for the Crown bad. no. right 
to reply in such a case, except the. Attorney General 
"himself; — That the right was personal, and could not fcp t 
ti*nsferre4« If tlfe Attorney General thinks prober to 
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exercise audi a right here, let him do so ; but we object 
to the Solicitor General being heard in bis stead, 

Mr* O'Connell.— My Lords, T sent for Mr. JEspi- 
hasses' book, and can now state Lord Abingdon's case 
from it (which he did). 

Mr. Attorney General, My Lords, every rule 
of this kind is made for the convenience of the .Court, 
&ho may dispense with it, in any case of difficulty. In. 
the present case, there has been much discusssion upou 
matter of law. — My construction of the Act of Parlia- 
ment* has been denied, and we think it necessary to. 
reply, — at the same time, we have no objection, that the 
Counsel for the Traverser may be further heard, if they 
think proper. 

Mr. Justice Osborne. I should have thought, that a 
little research would have furnished a precedent to de- 
cide this matter. 

Mrl Justice Daly. I think the cas« of Lord Abing- 
don is in favour of 1 the reply, let common prosecu- 
tions — not instituted by the Attorney General — tta 
counsel for the prosecution contended for a right to 
reply, which, it seems, was denied. But it was ad* 
mined, that the Attorney General has such right — 
that' means, where he is the prosecutor. If there be 
such right, why confine it to him personally? If he 
appears, as the prosecutor,, and has the % right, of reply 
in him, I see no reason, why, he may not transfer it 
to another. ' 

Mr, Goold. My Lord, this is not a prosecution 
bv informafion, filed, ex officio^ by the Attorney 
General — but By indictment. 

* Mr. Justice Daly. I do not think that makes any 
difference. If the Attorney General appears, as 
the prosecutor, Ithink it is sufficient. 

Mr. Attorney Genera!. My Lord, the objection 
rnade would apply in cases of High Treason,, which 
are always by indictment, and the Court takes notice, 
whether the Attorney General' prosecutes in his ok 
ficial character, or appears as counsel for an ordinary 
prosecutor. 

Mr. Justice Day. If we take it upon the authori- 
ties, they rather weigh against what is contended for 
%y the Attohney General. , . 
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Mr. Burton. My Lords, what Is it 'that Lord Kb!*-' 
yon disapproved df ? Wiry, the right claimed by the 
Attorney General — but when he was Attorney Gene- 
ral, he did not exercise it. 

Mr. Justice Osborne. If it be the privilege of the 
Attorney General, as contradistinguished from the 
right of ordinary prosecutors, we might expect fur- 
ther authority to establish it. 

Lord Chief Justice* The notion which I have al- 
ways entertained, is, that the Attorney General had 
the right of reply ; but my brethren require stronger 
authority, than the cases, which have been mentioned* 

Mr. Justice Daly. I do not insist upon that. 

Mr. Solicitor General. My Lords, we rely upon 
the case of Byrne, in 1798, and the case of Emmets 
in 1803, both occurring at Special Commissions in this 
country, as deciding the right in favour of the reply. ' 

Mr. Driscoll* My Lords, the cases, in which the 
privilege has been allowed to any qther counsel, than 
the Attorney General himself, were cases of High 
Treason* in which two counsel are assigned to the pri- 
soner — one to state his case, and the other to speak to 
, the evidence. If they choose, they may waiver the 
rigbt,< but that cannot preclude the Counsel for the 
Crown from a reply. But the rule is different in the 
case of Misdemeanor. , The Counsel for the Traverser 
has no right to speak to the evidence, after the evi- 
dence on both sides is closed. But if he gives no evi- 
dence on his part, the Coqnsel fur the Crown cannot 
reply, 

Mr. Burton. Perhaps, the Attorney General wili 
render further discussion unnecessary, by waiving his 
claim. 

Mr. Attorney Generav I cannot waive any prt» 
vilege on the part of the Crown. But have no objec- 
tion, that the rule, in such cases, be adhered to,' what- 
ever it is. ' 

Mr. Justice Osborne. As to the distinction betireea' 
the cases of Treason and Misdemeanor, I do not see 
how n applies in this tespect .—if there be any, it is 
ajbrtwri. tti favour of reply. 

Mr. Attorney General. My Lord, so far as re- 
spects, thp case of Misdemeanor, the right of reply 
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WM decided ip toe case of the £"&£ ». #A«A*,. and 
others. Jt was a prosecution, against tl»e Proprietors 
of a Oaper, called 7 fie Northern Stor, for a libel, and 
the Counsel for the Crown were admitted to. replv,, 
tbo * 1 & n no evidence was given f«r the defendants. " 

Mr. Bslliw. % Lords,, although the Conn, will 
not acknowledge any distinction, between the cases of 
fligh Treason and Misdemeanor, yet we hope it will* 
admit the similarity between cases, all of which are 
are Misdemeanors. In Lord Abingdon's case, Lor* 
JCenjfon doubted the right, but said, jhat if it did ex- 
ist, he thought it bad ia practice, and when be was. 
Attorney General he neves exercised it. In answer, to 
this, the case of Emmet is relied opet*, but that was 
a case of High Treason~tUe former was a case of 
Aftsdemeanor, and tbep comes toe . subsequent case; of 
the iDtf.a, Cox, which was. also a liisiJemeamr. 
The resuk then is, that. Emm?*****, •whkh ls con- 
sidered, of -sufficient weight *o outbalance that of Lord- 
Jtnng don, is over-rofed by tb« Ki#g. a. Cox, which is 
no* only a later case, but was the case of a JWwrfr- 

?eanor, like the present— and so was Lord /ikingdoris. 
hen taking precedent against; precedent, the rule is, 
that the latter precedent shall prevail. . But, my Lord*! 
give me leave to add a word, as to the justice of the 
case What is it, that the Crow* is b»re contending, 
for? The Attorney General opened tbe case, am* 
must be supposed to have stated all that vw neeesear* 
to support the prose eu^oa. *,,. BpwtowSe, k* t& 
Iraverser, observed upon the case stated", and the evi, 
#enco in support of it, so far as it wfcnt. No *cw ,evi- 
2H£? w « Produced^ an>i thus f*r, botb. parties. are 
equah What then, let me repeat-is .it-th*i the 
GentlemeD, concerned for the- Cro*„ art ceWendtng 
£„L , J> ° f !* a<J * a .nt»ge oyer *e .s.bjeet, by 
wb.ch such an advantage should be soqght foe ? As if 

h J h! P rosecutlfi f > °P*#. **»l trr«a.. %*d4 
it not be wiser, to adopt Lwd^W* p, ac| iee? 

Wbere *e * concerned i« bis^J i^U. ifiS 
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the right of reply, f do not think the observations of 
Lord Kenyon binding in the present instance — although . 
no Evidence has been given, on behalf of the Traver- 
ser, abundant observations have been made, both upon 
the evidence, and the law of the case, and under such 
circumstances, where the right of the Crown is in- 
sisted upon, I think, it should be granted. 

Mr. Justice Day. It has been always considered, as , 
a sort of maxim— that the Attorney General has the 
reply, and I should have no doubt at all, respecting* 
the right, but for Lord AbingdorCs cast,, which. alone 
efiakes my opinion * 

Mr. Burton. My Lords, we submit to the decision 
of theCourt, that the Attorney General has the right . 
of reply. But another question arises, whether that 
right can be extended, beyond the Attorney General 
littnsdf? 

Mr. Justice Omjorn*:. I have no doubt of that. 
Mr. Justice Day. There is no doubt at all, but 
that the right may be exercised by himself, or by the 
Solicitor General. 

Mr. Burton. My Lords, you have decided two 
points against us ; that the Attorney General has theP 
right of reply, and that he may transfer it. We sub- 
mit to these decisions— but there is still another ques* 
question , which we hope the Court will not .decide 
against us— that is, whether another Qounsel may be- 
beard for the Traverser^ 

Mr. Attorney General. My Lords, so far froq* 

'•objecting, l^uggestedj long since,, my acquiescence. : 

Lord Chief Justice, In a case of, this kind f there 

can be iro objection on the pairt of the Court, to bear 

the defendant's counsel. 

Mi*. GootD. f will now submit to the good sense w 
ami temper, and feeling of the Counsel for the Crown,; 
wbttfeei* tfeey ought not to be satisfied, with the privi- 
lege being conceded to- them, and let the case go to 
tbt Jury, apouthe observations from the Court* 
This was not acceded to, 

* * 

 In the cue of the fC'ing a> fPfcl*. before %jar& KUenborough, UtNwr. 
IftH. The JDefcnJ}a«t, who wa$ tried for a libel, Mated bis oww case, am^ 
tftjtike 4ftd not inceadtccatt any *ttuetfB,tt>at tfc« Attorney General might 
not have the benefit of a repW, But fcu^ Ellenbaroqgh told bim, that 
tfteT Attotne*/ General would have that benefit, whether the Defendant 
called any vjfUMst or sot. if lb* M^fmy €b«eral ebaae to ejMcifte h!i 
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* MR. GOOU>. 

My Lords, and Gentlemen of the Jury, — I have thd 
the honor to appear, as Counsel for tbe Traverser, 
.Doctor Sheridan, and in that capacity, I am about to 
address you, on tbe most important subject, that has 
ever attracted judicial notice, or rivetted public at- 
tention. In the sincerity of my. heart, I say it, I 
wish this great cause had at this moment found a more 
suitable advocate. I wish, I could flatter myself, that 
any thing t have to offer, could merit a favorable re- 
ception. I can entertain no such notion, after the 
splendid exhibition, we have just now witnessed ; — 
an exhibition, distinguished by the highest powers of 
intellect, and the purest sentiments of public virtue. 
It is but a few moments, since our understandings 
have been won, and our senses charmed by a speech, 
which will stand recorded as a monument of forensic 
excellence ; persuading by its eloquence, convincing 
by its logic, fascinating by its beauty, and dazzling 
by its splendor. How can I hope to engage the ear, 
even of indulgent attention, when my best efforts can, 
only servey as a foil, by which contrasted superiority 
shines more bright, absorbing and engrossing the 
powers, and principles of illumination. It is hazard- 
ous to touch a picture finished by the master hand of 
genius ; it is doubly so,, when every inch of the can- 
vass is glowing with the beauty of a fresh perform-, 
ance. The jealous pretensions of the Counsel for 
the Crown have produced an arrangement, sanc- 
tioned only by the indulgence and courtesy of the 
Court ; an arrangement, as novel in principle, as it 
h inconvenient in practice ; an arrangement by which, 
without the interposition of a single witness, the in- 
tervention of any evidence, or the addition of any 
topick, I aip unexpectedly called upon to speak to this 
great question. I shall not shrink from the call,- — 
however painful, and irksome to myself; and while I 
despair of the powers of the advocate, let it not be 
imagined, I feel any alarm for the cause. It is the 
cause of truth* of justice, and of freedom \ It pleads 
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{as it were) for itself. It is oftentimes the pride and 
privilege of truth, to be its cwn sublimest, — most 
successful advocate ; — and surely, no serious.appreheu* 
sions can be entertained for the fate of a cauj-e, on 
which so many wise men, so many good men — rhave 
taken so deep an interest ; a cause, which the more it 
is examined, and the more nearly it is surveyed, is 
likely to enlist in its service every faculty of a weii 
regulated understanding, and every sympathy of a 
feeling heart; — a cause, which has derived freslv vigor, 
as Well from the hostility it has been encountering, as 
from the mode of warfare, by which that* hostility has 
been characterized. Is it not obvious to every man 
of the plainest understanding, that unexampled ar- 
rangement has been practised in the selection df the 
jury? Does a fair case require such management ?. 
How conies it, that out of the thirty-five perspns 
who have appeared on the jury, twenty-three shpuld, 
have been challenged, without cause, by the Crown ? 
In the twenty three names is to be seen, as much intek 
ligence, respectability, property, and integrity, as is to 
be found in this metropolis ; — men, known to their fel-? 
low citizens, men, in the daily habit of serving or* 
Special Juries, — men, whos^ recorded verdict would be 
likely to inspire respect, and give satisfaction — nine out 
of ten of those very men, Protestants; men of no party 
feelings, and of no party prejudices, — men never sus- 
pected of any bias, but in favor of justice, — Astonished 
at such a proceeding, we have asked each other, what 
motives could have suggested,^-what principles can 
juiitiiy it ? In vain shall we look for either the one, or 
the other, amongst the fair and legitimate grounds of 
human conduct; No — we shall find the motive and 
the principle owing their birth to other far different 
causes — to a profane and interested expectation, tha> 
out of the great pannel returned, a Jury might be 
found, surrendering to prejudice, what was due to jus- 
tice ; and satisfactory truth, upon the altar of bigotry 
and intolerance — I call upon the Jury, to be upon their 
guard against themselves ; I call upon t^em to bear ju 
mind the destination of their sacred duties. Good 
God J In what times are we living ? Will posterity be 



240 

lieve, that on a trial of such magnitude, and at a tim«% 
when the rights 6f the people were supposed to be un- 
derstood ana allowed, ihe privilege of the Crown, inchal- 
lenging the Jury, had been exercised, not oil any avowed 
principle of reason, but on a silent and sutlen princi- 
ple of arbitrary choice? i am not blaming the fair 
•xeroise of the just rights of the Crown. Those very 
tights exist for the benefit of the .peopie-~Nt)r am I 
anxious to canvass the weight of the reasons by which 
the most respectable of our fellow citizens have, in the 
face of the public, been deemed unfit to try so great a 
cause as this. But I ant indignant, when I behold a 
paid, and placed, and .pensioned minion of the Castle, 
with his pen in one hand, and his' list in the other, dic- 
tating (as it were) who should he the jurors to try a 
question, so vitally important to the .great body of the 
people. I am indignant, when I behold one of that 
x very grand jury, who have found those very bills, pro- 
fining, by his officious interference, the sacred temple of 
justice, violating all decency and decorum, and in the 
true and genuine spirit, of prejudiced partizanship, as* 
rating, yes openly , and-shamelessry assisting, in the dis- 
graceful work of tutored selection. Who, now, can 
say that I was unwarranted in taking every practicable 
objection to a grand jury, so constituted and organized ? 
Will you not agree with me, that if in the outset, I had 
reason to suspect $ I have now reason to complain ? — 
This is not : declamation,— -this is not the fruit of fancy 
or conjecture. It has passed in your presence, and' 
within your view. Yes ; these two stipendaries of the 
Crown, these pure and impartial magistrates and mem- 
bers of justice have acted, as 1* have described. What 
revenge will you take on them ? Let your verdict be 
the record of your honor y and . their discomfiture and 
disgrace. 

 Lord Chief Justice. I aha very sorry to interrupt 
you : but I do not see how\you can apply your obser- 
vations, except to matter which appeared in x the cause. 
What you are now adverting to was not brought before 
the* Court. 

Mr. Goold. My Lord, it occurred in open Court • 
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Mr. Justice Day. It is much tor Be lamented, that 
sorre suggestion was not made to the CoUft, at the 
tifne. We would have 'interfered to present any im- 
pfopfiety. 

Mr. ftf/ic Nally. Mf Lbtdk, I apprized Mr. Litii* 
s(ty* at. the 1 vefy rime, of hfe conduct being improper 
and ihdecdrobs*, and I asked dirts, how lie dared, after 
having, ate a CJrJnd Juror, found the bills against the 
Traverser, tome down to suggest challenges on behalf 
of the Crowrf. 

Mr. dooin. My LorcT, I hope, I arn as 1 fittle ca- 
p-jfcle, as any man, of intentionally deviating from the 
strict line of my duty. I da connive I have a fight to 
caff the attention of tne Jury to d transaction*, that passed 
notoriously within tht'xf view. If the Court are pteateed 
t6 $<op nie rn 'whaf , I conceiyev .the* just exercise of my 
rfght, f shall sit down, and Fet the Solicitor General 
proceed. ' ' 

Lord Chie* Justice. Ycfu had better pTdceed, Mn 
Goold. 

Mi 4 . Cooui. I think, 1 heir it' whispered, that in- 
flartirflatory topicks'are not fit for this place, tt is at- 
Vays paimul (on a great occasion mote especially) to 
sf>eak of dne^s self. But I know the pains, that are al- 
\*avs taken by the underlings of power, to misconstrue, 
and to Calumniate'., The same falsehood arid fabrica- 
tion', tnat impute disloyalty to a Cause, is but' tod sure 
to attribute irffidmrnutory speeches to the advocate* I 
had hoped, that tire Court would not, by its interrup- 
tion, have given any asylum to interested, and unfound- 
ed insinuation. I had hoped, that it had riot been for-* 
gtrtten, that when tlie youth of those countries were 
fascinated by doctrines of the French revolution, I 
endeavoured to stop its contagion. I did so, in a way*. . 
that if ridt usePul to mv country,, was at least of value 
t6 myself, since it attracted to rne the notice of the 
fits' t of nriina'n beings, and procured for me the friend- 
shfp of the, most splendid advocate the cause of loy- 
alty ever recorded, or* ever will record. He too : was 
an Irishman. — He is no more. , But yet' he lives in the 
heart of every man, to whom law and" ljbeKy and- 
c*orinTry are dear. Pardon, mv Lnrcre, this digression. 

 tjelitteflietY.— Th6 ifidicVmeivf, tio'tf under your "<J6ri- 
' ' ■*  2 H 
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sideration, contains two counts. Tbe 6rst in substance 
charges, that in the month of July last, divers persons 
assembled at Fishamble-street, with a view and inten- 
tion of causing, and procuring the appointment of a 
Committee of Roman Catholics, to exercise an autho- 
rity to represent tbe Roman Catholic inhabitants of 
Ireland^ under pretence of causing petitions to both 
Houses of Parliament to be* framed for the repeal of 
the penal taws, and that a resolutioo was then and there 
entered into, for the formation and appointment of 
such Committees, as is described in tbe indictment, 
and that the traverser, in pursuance and furtherance of 
such resolution, did, on the 3lst of July last, assist in 
the election of Mr. Thomas Kirwan, to be a represent 
tative for Mary's parish in said Committee. The se- 
cond count takes no notice of the proceedings on the 
ninth of July in Fishamble^street, and merely charges 
the Traverser with having, on the 3 1st of July last, 
assisted in the election of Mr. Thsmas Kirwan, as a 
representative for St. Mary's parish, in a general 
committee thereafter to be bblden. The indictment 
has been found, as you have already heard, upon an 
act of Parliament passed in the year 1793, and com- 
monly called the Convention Act. In order to sustain 
this indictment we, as Counsel for Doctor Sheridan, 
say, that the Cath'olic committee should* by evidence, 
appear to be aft assembly, elected, appointed, or as- 
suming of exercising a right to represent the Roman 
Catholics of Ireland, under pretence, and not for the 
purpose, of framing a petition to both Houses of, Par- 
liament; while on the other hand, the Attorney General 
has broadly, and boldly laid it down, that any assembly, 
whether great or small, elected, or appointed to repre- 
sent, or exercising a right to represent, any portion of 
the inhabitants, whether great or small 9 for the pur- 
pose of framing a petition to Parliament is an unlawful . 
assembly. ' The position, he pledged himself, be would 
demonstrate; sure tarn, that a proposition so gene- 
ral, und unqualified should be demonstrated, before it 
should be adopted. 

, The Attorney General has not adverted to any dis- 
tinction between general representation, and restricted. 
delegation* He ha> assumed, that the Catholic- con> 
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inittee, resolved upon by the resolution of the 9th July, 
was, and is a Representative Assembly.— -Now, the first 
observation that strikes an impartial observer, upon 
this part of the case, is, that no evidence whatsoever 
has been given of such committee having ever met, or 
having done any act whatsoever, from which a repre- 
sentative character might be fairly inferred. It is not 
too niuch, therefore, to say, that the illegality of such 
an assembly can, in the present instance, be collected 
Only from the terms of the resolution, by which such 
committee was originally elected or appointed. ~The 
Attorney General has drawn his inference from the 
terms of the resolution, that the Catholic committee is 
a representative assembly ; and finding the word " pre- 
tence" in the statute, be says, that pretence in the 
statute means assumption, or claim, or in other words, 
means purpose. — This construction of the word pretence> 
the Attorney General says, is manifest fpom the object 
the act had in view ; from the saving, or exception 
contained in the first section of the act, from the ab- 
surdities, which he contends, would follow from any 
other construction of the word, and lastly from ana* 
logous construction, or analogous cases.-— The object 
of the act, he contends, is to prevent an illegal assem- 
bly from meeting ; and this object, he says, is apparent 
from several clauses in it, by one of whifih,the magistrates 
are directed to disperse such a meeting, and by the 
other', any person giving notice of the election, or 
% assisting therein, is declared to be guilty of a high misde- 
meanor. — It is triumphantly asserted, that tnofe two 
clauses would lead to manifest absurdity, if the word 
pretence , meant any thing eke than purpose:— Are the 
magistrates to wait until some act be done, by which 
the character of illegality could be inferred ?— Can no 
bill of indictment be preferred against an elector, until 
the assembly comport itself, in such a way, as to de- 
monstrate, that petition was a false pretence, and not a 
real purpose ? — With respect to the first of these clauses, 
and the observations made upon it, I say, that there is 
no hardship, nor inconvenience, in obliging magisterial 
authority to act upon magisterial responsibility. If a 
magistrate receive information, that a certain assembly 
>vas elected, as a pure representative assembly, for 
alteration of matters established by law, or that it 
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assumed ft fHjrp rtprfsentythe character, purporting tq 
bind by it* owq acts, -apd ifl itapwu name, tf^pse by 
whom H iya$ ejected, or cpqstjtuted ; I say, in such 4 
case, the magistrate is not oply \i arranted, but t}oqp<j to 
disperse such a meeting, foefpre it does any act what t 
ever* and purely the terpjs of its incorporation, as well 
the prpfessed objects of its meeting are evidence of iLleT 
gajity ip its forroatjop,or originalconstituion, and every 
act it does 19 clearly cvifaice also of its fajsp pretence, 
qr covered purpose. But jf thipargpmentQf alleged m- 
convenience istq have the weight sought for, an'the^on- 
gtructipn of an act of parliament, it must be recollected, 
tjiat each party is equally enptle{l to the benefit pf aupji 
an argqrne«t. : — Wj|{ any man gravely contend, that 
jnconyenienpe, and serjqus and dreadfpl incopyeniencp, 
may not result from an unlimited aWfrority, and djree* 
tj<w tp disperse every meeting cqpstituted by delega- 
tion, whether great or $mall, howeypr peaceable it* 
intention, and lawful its objector purpose? I reajly 
think, it.pnjy requires a m?,re st^teq^etn of the propo* 
srtipp, tq ijrterept \\\. pur behalf,, a people, thinking, 
sober, rj><*ra,l, jusfe ^ncj feeling, far *qph i* t(ip. British 
people. — What wijl tkey $ay, wbefl .they hear it cop? 
tended fpr, th^t eyery pcyaqaUtee, cpqsi$ting oply <?f a 
anaall number pf person*, fpr the sale and ^xclpsir^ 
.object of petitioning parliament, is an tflegaj assembly ? 
Jia,bl^ tq be dispersed* M members liable to arrestatioq, 
and the eie^tpr^, w^o ^qnsmujedi^ g^ty of 1 a high misp 
dempapor ^-r-Th^n every committee apppipt^d to pre- 
pare a petition tp parliament, fpr th© sjule purpose qf 
preventing or repealing a reyenu,? law, is, according 
to the argument contended fpr, an un\a\yfql assembly. 
That sqch committee* are oqt u^ila\v(ul asseiphiies in 
Great Britain is notorious* Jt 15 ^very day's practice, to 
elect and apppifU such ?qm^iuees. TN g re &fr interests 
qS cptnmer^e and trade require if, 

^WUh r^pect to the second <?bm$f* apd the observa- 
tions upoft rt t jt is tq be observed, that on. this very 
section or qlaqs® i? the Trav^rspj; in,dict^d ;— h,^ is ac- 
pu^d, at the bar of a court, of criminal justi^ for 
having assisted iu tbe ele^q^ <$ a# U! e g^ awmhfy; 
$o4 before that asppmbly has; either met or otherwise 
, apted:— The counsel for the Cr^wa^ contend* that this. 
indictment ia maintainable, before the assembly i^eets, 



» 



3*5 

> 

QV dft^ ftPy Olhnr act whatsoever* I do not dispute the 
proposition. The original formation, or. constituency of 
j^ny assembly inay be in itself illegal j the terms by which 
it i$ embodied, is evidence not taily of original illega- 
lity hi th e formation; but it is also evidence, of the 
j3petetice % mid, not purpose, tor which it is elected,, or ap- 
pointed- If apy assembly, for alteration of- matters es- 
tablished l>y law, be purely representative in its forma- 
tion, it tafces a character of legislation, which is in- 
compatible with, our laws — and any man, who votes for 
a member of such an assembly, is guilty of a misde- 
meanor 5 and such, an assembly never can have petition 
a& a purpose, but as * &A*e pr-etznce. 

According to. my view, therefore, every . assembly 
eteoted, • constituted or appointed,, for alteration .of 
matters established hy lft Wi that is. in itself a pure re- 
presentative body, binding by its acts, and in its own 
name, unamenable to. the .constituent body, is an un- 
lawful assembly ip its very, formatipn;. and again, 1 
take it, that any ^assembly, although not representative, 
but werejy delegated for a. particular puipose, may 
lie an illegal a^mtvjy by its apt s, and cannot screen 
itself from the penalties of illegality, by* false pretence.; 
every act of such ap awembfy is evidence, to go to a 
jury, that petitioning was a pretense and not apurposr. 
Nqw, with respect to the saving or exception , contained 
in the first clause, it is relied pn, that, unless pretence 
in the statute means purpo$e % this saying or expeptkax 
was unnecessary * in order to build the argument, the 
AT^QnNEv General has given a grammatical con- 
struction, which, ifl my judgment* is neither called 
for, .w>x warranted. The words *$e, that all 'S as- 
*« aem,hUe%. &c, &c* wder pretence, of petitiooing for 
♦' or in any other manner procuring an. alteration of 
«'. matter*, established by law*" &c. ." save and except 
€ « the knights, citizens, and .burgesses/! &c. &c. are 
nnlawftd *s^n$Aies. The Mt&rney General says 
that the ^tenses, ahonld i;un thus.* via. "Under 
♦.'pretence of petitioning for," w "'v#4er peetewie 
" $f. in any: other mmu*er procuring an altera- 
tion*" &c, Sic. by this . construction it is,, that the 
Attorney * General introduces the words '< under pre-* 
tence o,f" before the last branch of the .preposition, 

and contends* tjfeat to, moke geose oij that proposition, 
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those words « under prettoee of * should be under- 
stood $— and then,* he says, that .such being the case, 
the consequence would be, that the word " pretence" 
according to our construction, wbdd.mean t /o&i J pre- 
tence in one sentence, while in the very next, it would 
mean, real purpose.— This argument would deserve 
weight, if the construction relied on were absolutely ne- 
cessary to the understanding of the statute.— But 
surely, any one who reads the act with attention, will 
immediately see, that it' is not necessary to introduce 
the words " under pretence of," before the words " in 
any other manner procuring," &c— On the contrary, 
it seems, that the obvious construction by which the 
«avk» or exception is introduced, is this — " all a*- 
semblies, &c. &c. procuring an alteration " in jxiat- 
" tars established by law, either under pretence of 
" petitioning, or in any other manner," — are unlawful 
assemblies* There are many other ways of " pro- 
" curing alteration in matters established," &c. than by 
petition or pretence of petition.— The assumption 
or exercise of legislative functions, the open menace, 
— the undisguised defiance: therefore to withdraw 
the House of Commons from the scope of the 
enactment, it is to be considered, whether the words 
were large enough to embrace it; — it was purely a 
representative body, it did really procure alteration in 
matters established by law; and coming within the very 
terms of the enactment, it was deemed expedient to ex- 
cept it by express words :— but see what the forcejof this 
exception is, on the other side of the question $ the act, 
in express terms, points to assemblies purely represen- 
tative f its words are sufficient to embrace the House of 
Commons f it contains an express saving, ox exception 
for it, and does, therefore furnish an argument, that 
general representation, and not restricted delegation, 
was the mischief which it intended to guard against. 

The Attorney General also contends for his construe-*, 
tion of the word pretence* upon the authority of ana- 
logous interpretation, and for this purpose, he has cited, 
and relied on three acts of Parliament : 32 Hen. 8. in 
England ; 13 Co. 2. and 26 Geo., ad. The 32 Hen. 8. 
is an act against maintenance, and how the words 
** pretemed tkles" in that statute can illustrate the 
woyds " under pretence " in the 32 Geo. 3d. $ I owr, 
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I cannot conceives according to the literal interrela- 
tion of the words in 32 Hen. 8. those words mean 
claim, whether true or fake: — f&et&&io7ri&claim 9 true 
or false, and the act would be clearly absurd and in- 
operative, if while ^providing aglunst the sale of titles* 
sinless clothed witttysome symbol of possession, it held 
out the power of trying in a criminal court, all the 
intricacies and nicities of civil titles. As to the 26 Geo. 3. 
which adds to the word ** pretence" also the word 
*' false" I own. I cannot see any great accession which 
the Attorney GeneraVs argument derives from this sta- 
tute. — The statute says, if any person " by false pre- 
tences obtain, &c." now, this word pretence stands 
alone in the sentence ; it is not coupled with, or re- 
ferable to any particular act or acts to be done* or per- 
formed, as in the case now before us. If the word 
Jake were not added, the clause would stand thus : if 
any person, by pretence or pretences," obtain money, 
&c. ; — such a clause at first sight would suggest some 
insufficiency, particularly in the criminal law:— but if 
the statute had said, that if any person under " pre- 
tence" of doing some particular act " obtain money," 
&c. I think, it would strike anv* : lawyer, that the inser- 
tion of the \vovd false, in sucn a case, would not be. 
considered necessary to constitute tne crime; at all 
events, the addition of the word may well be consi- 
dered, as one of those instances, in which the Legis- 
lature has thought fit to proceed upon a principle of 
abundant caution, leaviug nothing to caprice, or 
conjecture, in the administration of criminal justice. 
The 13 Ca. 2. c. 5. is certainly hiore analogous to the 
present statute, than either of the other two acts-, on 
which I have observed, and of course deserves more 
serious consideration: ther^ is, however, in my judg- 
. meat, sufficient ground to contend, that the word 
pretence in the statute 13 Co. 2. means false pretence, 
f o the delivery of a petition, it is not necessary, that 
there should be a greater number than is sufficient to 
carry it, and deliver it ; any excess above that number, 
therefore, being unnecessary, is of course, not a real 
purpose; but a false pretence; and pur argument, so 
Jar from being weakened, gains additional force from 
an instance, in which the word " pretence" alone, nui*t 
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from the very flbtnre of the case, mean foke pretetict, 
aiid not real purpdse. ' 

If in the observations I have rtatde upon the*argn- 
meats of the Attorney General, I have repeated what 
has been already said :— If I have adverted to topics* 
which have been much more ably stated, and enforced* 
I trust, I shall stand, in some manlier, excused by the 
importance of the subject, and the value of the stake, 
which seems in issue between the parties : — that stake, 
in my judgment, is nothing more than the right to 
Petition j— -a right common to Protestant, or to 
Catholic j-^-a right, which becomes exposed to anni- 
hilatidn, the monient it is stripped of any of those 
safeguards, by which it has been ibf so many centuries 
surrounded, and protected :— the tight, I say, is in the 
greatest dfnger^ when a proviso, inserted for its pro- 
tection is openly stated, as a neutral clause, intro- 
duced t* gratuV an unmeaning feeling of popularity ;— 
when it is further stated, that sueh a clause loses all 
itfe weight ftefii the order f m which it finds its way into 
the statute^-*-! hope, I shall stand farther excused,- 
when I call to the recollection ' of the Court, those 
fundamental ride* of construction, which have inva- 
riably prevailed, and without which, law would be a 
symptom of caprice, and not of principles. In th* 
consideration of all statutes, the first and most impor- 
tant rule is, to give such a construction, as is best 
calculated to repress the mbchief, and advance the 
remedy- 2dly, The statute must be taken all together, 
and nothing shall be deemed surplusage, which can 
have an efficient sensible^ meaning. And Sdly, in the 
criminal code of this country, nothing is better settled 
than this, that nd construction shaft 6e made, whereby * 
a crime is spelled oot by conjecture, and intendment, • 
or by any thing short olplaift, positive wo*ds. 

In order to ascertain the mischief, as wett as the 
remedy, one fe naturally led to consider the nature 
of the times, in which the act passed, as well as the 
particular occasion, which gave birth to the act.— — , 
This statute* was introduced into the Bouse of Com- 
mons, in the year ft 93.. It was presented at a mo- 
, ment, when French principles had made great pro- % 
gross, and given dangerous impressions to the minds 
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*£ fhftr people; at a «ea«m, wheri thesfe very prin» 
eiplas bed asjsMMdaaair of so much body and eon* 
Mlency* as to atarrn> alb moderate meny for- the fate 
©f <Xt* common country^ and oh* comma** constito> 
tion-;.— whe*r the Ptess: openly proclaimed corruption, 
^neompefceoee}. and* incorrigibility in our system ;■ ■" ■* 
-jwhef* jPottn* was regarded as a. Missionary, and the 
.Age of .Reason was read aa a creed; when, under the 
pretence of Parliamentary Reform, parliamentary am* 
.watiori was; intended; when, in the spirit of professed 
imitation, a National Assembly had been actually 
ooavoked^an assembly, without cover or disguise, 
assuming tbe rights? and executing the powers of 
-legislation^ — an assembly,, it* its. very organization, 
threatening to supercede both Houses of Parliament 
in • their privileges and in their functions — *uch wece 
tbe times, .and suck. was. the occasion,, that produced 
the* Act of 1793, called tbe Convention Act~~*n Act, 
.Usbich in ite genuine spirit, and its letter, bear* every 
<mairkr and feature of a Declaratory Law* It makes 
use of the word u Ded&et? and in speaking of those 
assemblies again* which it points, it uses the vfcord 
u are *— ^-illegal assemblies. There; was at the time 
a pre-existing eviW-there was a Ikptesentative ' As- 
• aembly, that, under a pretence, was masking a pur- 
pose. The principles of the common law were suf^ 
fioient to put down the mischief in ordinary times; 
but it has been frequently deemed expedient to enact 
{as it were) a legislative recognition of the common 
law. In this very year 1793, did the Catholic Com- 
mittee me?^ and meet almost daily ; it was very nu- 
merous ; it bad a chairman - % its proceedings were not 
a secret; they were published in all the daily points. 
S6me of its leading members had constant interviews 
and communications, net only with individunl Mem- 
bers of Parliament, but with the Executive Govern- 
ment itself. 

Mr. JRic/md Rurke, as the professed agent of the 
Catholic Body, attended the meetings of the Com- 
mittee— But it was a Committee of restricted dele- 
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gtticm, for die sole purpose of petitioning, amd not 
a representative body, under pretence of petitioning* 
That very Committe has been, at intervals, sitting 
ever since, and long before; and yet, until this 

day, we do not find any charge made against it. * 

Since the year 1793, a period of near nineteen, years, 
we do not find a single bill of indictment, either 
formed or preferred, upon this Convention act ; and 
•during that period, this very Catholic Committed 
was in the habit of seeing, in the seat of power, 
men characterized by an almost instinctive hatred 
of the Catholic cause, and peculiarly distinguished 
by the violence of their counsels, the illiberally of 
their principles, and the inveteracy of their habits- 
Yet, against tins same Catholic Committee, sitting, 
and acting in the full glare ofday, did no proceeding 
emanate, even from such men. Until the close, of 
the year 1811, was the Convention Act suffered to 
remain in drowsy obscurity, and then brought forth, 
in order to exasperate public feeling— to invade a 
public right, and to inculpate an entire population. ; 
Let us now look to the proviso, which has been 
treated with so much levity by his Majesty's Attor- 
ney General.— —I beg leave to say, that you, my 
Lords, have no right to reject the proviso, if, in 
looking into the eutire act, you can give to it an 
efficient sensible meaning. At the common law, did 
there exist a right to petition by delegation ? — Most 
assuredly there did ; and does now exist, openly, and 
unreservedly in Greai Britain. This Act of Parlia- 
ment does not touch, affect to touch, by any of its 
provisions, the abstract right to petition.; but by some 
construction, it might affect a pre-existing right to 
petition by delegation. 'What are the words of this 
clause: " Provided that nothing herein contained 
" shall be construed to prevent, or impede the uo- 
" doubted right to petition" Can any thing be stronger 
than the words used ? You shall not even construe the 
act, so as to prevent or impede, th? right to peti- 
tion. This clause legalizes facilities, and denounces 
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-preventions and impediments. The only right which 
the act could, by any intendment, to act, is a right 
to petition by delegation. If that right be touched, 

" impediment is pro tanto created ; but a right is ex- 
pressly saved, arid that right can only be a right to 
• petition by delegation. 

I take leave, again, to say, that this act of 1793 
is a declaratory law. If such be the case, it con- 
stitutes no crime, that was not known to the common 
law. But suppose, for argument sake, that it pur* 
ported to enact a new crime — Well then, I boldly 
affirm, that it is a profanation of the British law, and 
a libel on the British constitution, to assert, that con- 
jecture may make culprits, and that crimes may be 
got at through the avenues of forced construction, 
and ingenious interpretation. The criminal code of 
every country should bear those broad and glaring 

characters, that every man who runs may read.- » 

Above all, never let it be heard. in a court of British 
justice, and in the hearing of British jury, that a 
proceeding, which violates no moral duty, and hurts 
no motal instinct,— a proceeding, suggested by the 

' purest' principles, and sanctified by the purest mo- 
tives, shall, by the torture of construction, be the 
foundation of crime, and the source of punishment. 
— Upon such a theme as this, I can call upon the 
sympathies, as the legititriar^ auxiliaries of the under- 
standing. I implore the Jury, upon a feeling of common 
interest, as well as common justice, to pause, before 
they find a verdict, which may affect the grandest and 
proudest of our rights and privileges. That right, by 

' which the people of a free country, without paraphrasis, 
subterfuge, or evasions, state a grievance and implore 
b remedy, a right, not the less haughty, because its 
posture is humble ; a right, dreaded by despotism, 
and courted by freedom ; a right, in its exercise un- 
encumbered by forms, and unattended with danger ; 
a right forced from reluctant, power, by valour and 
by sacrifice — maintained and cherished in the very 
bosom of liberty — a right, congenial to the feelings 
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M ©very Uumao being, wbatorer hi$ oolow, ^r b& 
«reed — a right interwoven w^ththe {elements ,of jonjr 
n*ttitfe,,a«id tibe principles of o*irlaiib~*>a tight, which 
.rescues ho,pe from. tbe regions <qf despair* <wid .shed* 
«a glimmer upon the dark regesses of prostrate ca- 
lamity, and the gloomy dungeon of ^prostrpte ,ecia>e. 
To invadse this -righ$ jto impede its exercis$, jQncir- 
-cjumsoribe its operation, is to tuiui traitors against 
ourselves ; to wage im pious w*r .against the £G8t*piria- 
ciples of divinity, and to ^arraign t^ojrdopance* &i 
-jthe G neat God himself. 

Gentlemen of die Jury, there is ^ome^Uing pecu- 
liarly novel iu the conduct of tUis.^ause. 1/ a cqm- 
mittee delegated for the sola jpijrpose of petitiaauig, 
be an illegal assembly ; why bive not the Counsel far 
the Crown, so put .the charge upon the 'face of ths 
record? Has the Attorney Gen$rpl .himself haen 
satisfied with tr&asing the question in j$u$h a, way } .Jf 
tlie mere act of delegation for the .pappose, of .peti- 
tioning be criminal, what move w,a& n^ceissary than to 
make the simple statement, and ;pro\ge ttve ^simple 
sfact ? Recollect the speech of the Right Honourable 
Gentleman ; recollect that at the very moment t he.»ras 
insisting, that the *vQrd *< pretence" m \\w statute 
mea,nt purpose, he himself was using >the identical 
self same word in his speech, in a sense diana^uioally 
opposite* . Recollect tlie whole scope ,and tenor 
.of that speech, by which this .great cause was fkst 
presented to vyour notice. In evejy line of it is con- 
tained^ an insinuation,, de*ep an<J grievous insinuation. 
againM: the Catholic, committee. That speech, from 
first to last, breathes suspicion of the/o\o^ives <and ob- 
jects of that committee. If .delegation for -peti- 
tioning be unlawful, why have we laeard so ouich of 
revolutionary docrine, (reasonable practices, seditious 
aad inflammatory speeches;? If delegation for the 
purpose of, petitionin,g be .unj^aw&l, why have we 
heard so much of Protested 4«ode^atioa -wd GathoUc 
turbulence, why so , much of Protestant generosity, 
and Catholic ingratitude ? If delegation: for. petition- 
ing be illegal, why have we heard it distinctly charged 
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Aipw that commit^e, that petitioning was a false .pre- 
.tene/e and not a real purpose ? Why have we 'heard i£ 
repeated over and over again, that any mah who could 
fcead and write, cpuld frame die Catholic petition ? 
Such assertions stated froqi such high authority can r 
not be .regarded as the giddy redundancies of .exuha- 
raat declamation . If they were necessary to have 
been stated, they ought to have been proved. Has a 
scintilla of evidence been offered, to shew the charac- 
ter of that .Committee such as it Jbas been repre- 
sented ? On the contrary, from every thing that hap 
happened here (and give me leave ,to j?ay from every 
jthii^g which could fairly have appeard elsewhere) the 
fsole and exclusive object, of that committee was peti- 
tion. *• Is'the Attorney General really in earnest, whea 
he says, that any man, who can read and write, could 
frame the Catholic petition ? Let me tell the Bight 
rHonourable Gentleman, that to Instruct the mind of 
habitual ignorance, to correct the mind of habitual 
error, to reinstate reason, on the throne usurped by 
.folly, to enrich liberality by the sacrifice of habitual 
'prejudice—is not the work of a siqgleday, nor of a 
single individual* W|hen was it ever heard of, that 
.selfish bigotry yielded to the first suggestion of xztr 
son, or was illuminated ; by the fir^t flashes of convic- 
tion ? When was it ever heard of, that the stfoj^g 
holdsvef intolerance were taken by a first assault? ^re 
we living in a country, and in an age, in which ,thp 
ibad passions of our nature have lost all their influr 
ence ? In whiqh talent and integrity are the only pass 
.ports to power ? Has there been no instance, in which 
moderate capacity ^has been raised to immoderate 
greatness upon the shoulders of religious persecution i 
Hopeless, would be the fate of this great cause, if it 
jrtood upon ^the inaqtive excellencies of its -own in- 
trinsic merit. To insure it ultimate success, there 
^must be the co-operation. of many minds, and many 
hands, and rmany hearts. It i# the character of thiit 
.groat cause, that disaater begets effort, and defeat is 
libe parent of resource. Any wan who can read and 
,*rrite might frame the Catholfc Petition ! ! ! " No, I 
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fear tins great cause will not succeed, until the voice 
• of individual reason, and of individual eloquence 
grow into the full swell of national chorus.- 

Gentlemen of the Jury, it has been more than in- 
sinuated, that the great body of the people feel no in- 
terest in the success of a petition, which throws open 
* only to a few the avenues to political power and conse- 
quence. However such a topic might suit another 
meridian, it certainly was not fit for this place. When 
I look around me and behold such a body of talent 
among the Catholic youth', when I contemplate ge- 
nius herself drooping under the weight of those dis- 
graceful fetters, which have chained her within the* 
narrow periphery of a contracted circle. — When I 
consider, by what base means, and for what base ends, 
her pinions have been clipped, and her flights 
impeded, — when I consider all this, I sav, the penal 
code is a system of impious incapacities. When I 
call to mind how often genius born in peasants hut has 
graced these rows, and ornamented that bench ; when 
' I brin^to remembrance the various instances, in which 

the very lowest of the people have been wafted on the 
pinions of native talent to the highest summits of hu- 
man greatness; I say Catholic emancipation is an 
/ object of universal interest and universal anxiety. 

Yes, the Catholic peasant has a right to the comfort 
and consolation even of fancied greatness. He ha* 
"a right to' the sweet hope, that one day or other his 
4on, or some of his posterity may make a name, and 
create a family. He has a right to feel, that genius 
end virtue can lift poverty and obscurity to the highest 
pinacles of British greatness; and that man is most 
illustrious, who at the end of his career, leaves the 
distance between his lowly origin, arid his high ascent, 
one continued track bf splendid glory and illumina- 
tion. 

If, Gentlemen of the Jury, we have had reason to ba. 
dissatisfied - with the construction of an act of parlia- 
ment, which goes to contract the powers, and impede 
the means of petitioning ; a construction, which would 
include limited delegation for the purpose of petitioning, 
within the words of an act, which makes representation 
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under pretence of petitioning illegal, we have no leg* 
reason to. complain of certain charges, made upon the 
Catholic body, and unsupported by a scintilla of evi- 
dence. The Attorney General has endeavoured to im- 
press on your minds, that treason, and sedition exist in 
the Catholic body. 

Mr. Attorney General. I beg Mr. Goold's 
pardon ; I entreat he will be so good, as not to misre- 
present me. What I said as to treason and ^edition,. I 
did not apply to the Catholic body, I never meant to 
impute treason and sedition to the Catholic body. 

Mr. Goold. I certainly must have misunderstood 
my Right Hon, Friend, and I am sure, I have done 
him kindness, in thus giving him an opportunity of ex- 
planation. But after all, where is this treason and se- 
ditionj? It has been too much the order of the day, to 
cry down our national loyalty. It has been the privilege 
. 01 every mercenary ruffian to degrade the character of 
Ireland. Where, I say, is this treason and sedition? 
It is for ever quivering on the livid lips of a disgusting 
animal, who owes his existence to the fever of bad times 
. — a creature sprung from the womb of public disorder, 
nursed upon the bosom of public calamity, and ripened 
into maturity by the tainted air of public disgrace— a 
creature, who is something when the country is nothing; 
• -—who is nothing, when the country is something. — — 
Alas ! how melancholy, that much of our national cha- 
racter should be taken from hired defamers, and their 
miscreant misrepresentation. I am glad, I have given 
th6 Attorney General the opportunity of doing justice 
to the Catholic body. Their loyalty stands in no need 
of my feeble attestation. It has been proved by a cen- 
tury of suffering and resignation. It has stood the test 
of many a severe trial. It has been marked, by modest 
.meekness, and peaceable demeanor. It has been cha- 
racterized by no presumption — unless to approach with 
humble petition the foot of the throne, or the vestibule 
of parliament, be presumption. 

Gentlemen of tne Jury, I have endeavoured to shew 
you, that upon the true construction of the statute, the 
Catholic Committee is not such an assembly, as the act 
declares illegaj — that it is not rep-esentative, — and that 
petitioning is not a pretence. But supposing our view of 
tile statute erroneous; yet-you have no evidence on which 
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to cenvkJt the Traverser. I beseech ydu> fo fo^fr fWrfn 
you* minds,, the recollection of stay calumny by w&iefi 
the badpart of Ae Press of tliis city mayhirve ifl&sericed 
you. Be unprejudiced ;•— come to the <tonskJeratioir of 
this question, with- n&ids like Wank paper, spotless and 
uncontaminated* 

With respect to the evidence • of* Mr. HudJdlestol*--— 
What has he said ? He has giveri you an account of a 
meeting, and his observations upon it — but Doctor 
Sheridan was not there. What becomes then of all that 
.detail of facts* which happened in his absence ? Is Re 
to be bound by resolutions, to whidi he never assented ?' 
Is he to be bound not only by the resolutions of an 
assembly, which he never attended; but by the resoto- 
fxotts springing from the memory of a nian, who lost hi* 
iiotes f By me memorandums of transactions, whieh 
. the witness never looked for and tberefcrexooM not find? 
Upon the testimony of a man, who refreshes* his me- 
mory of a transaction in July* by A letter wfritteti in tfee 
March preceding ? God forbid, that honor arid liberty 
should be sacrificed by such testimony as this; * 

With respect to the evidence of the two first wit- 
nesses, namely Shqppard and MPDonougk, I have v&ty 
little to offer. If they are entitled Kf credit, it appears* 
that the meeting on the $lsf~of July at LiflfeyUtreet, 
was" most respectably attended, ana most decorously 
conducted, It appears^ that petitioning, was the object, 
arid the only object. But one'of the witnesses ifc^ntioned 
something of the word represent— >-&n<£on being closely* itir 
terrogated, he could not swear whether it was present^ ox 
ft present. No doubt you have observed, with whafcanxiety 
- the Court, on this day, examined one of the witnesses* 
Tfre Cottrt was enabled to see those informations, on 
which the indictment is* framed*— arid, I thinks from 
the tenor of the examination, it pretty clearly appears, 
that the informations, and the evidence are not coiisktekt. 
fiut there is one remarkable circumstance, as it regards 
the evidence in this case.-^It appears, that the three 
witnesses took notes of .what passed at the time — It 
appears that two of those witnesses were expressly sent, 
for the purpose of being witnesses for this trial — And 
yet, strjuige to say, riot a single memorandum has been 
produced— They 'have all been lost, akhough r they wetfe 
carefully locked upl All this is fof yon»— Have you % 
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donb*, tW fl)epe*b$« been fctforjfig in thfe«tse/ I mea* 
no inwiuathn ogwwt the emiixetit counsel, vho have 
<*>whiGt£d tfii* qauae. Th#y are incapable of any indi^ 
rext proceeding — The underlings of rawer have been 
rising themselves in this bu^ines^-fn the anticipated 
eonvictjon of Doctor Sheridw* tfrey already *$e the fruit 
of interested serf, and vrnprii^pled MitcrfcrencerrT-They 
feiusy, they em ^e promotion in tjiesucqesaof amming^ 
and the triumph of atftifiee, Truth may bo sometime* 
jostled by $uoh pi tiful ^dversariefr-^BuX in a great cause* 
on a groat public occoAion— it c^njaot be vanquished 
by therau-rr-itf «g-fi<z £# verity? j& pr<0v#lebit 

In instituting this prosecution, tfce administration of 
the fojfawe undertaken a gratuitous crusade sgakitf the 
feefjngs of *ke Country — without ito;adequ^teQbjec*,o§r 
tftd, it b*is created much risque — It has be^n stated, thpt 
the rCnt^oUc ConunU&ee was the ykw* of inflammatory 
febata, and seditious speechea-r-Jf auch iyas the case* 
rave #ie leave to ask, wa* jk* the gtsong ana of that 
law sufficient to punish individual deiiaquanoy, withoat 
gflflihttating public right?—- If in the exercise of the roost 
Suable of our privileges, wa find $o«ie errors, Let it be 
teeoHeoted, that no huiaau in^tituticm is perfect-?*** 
good Without its attendant evil— tjbucJi $rim» are pecaili* 
$dy infseparabk from a ixee »co.ujBtitutipii>rr-They ace 
excrescences wikkh g*ow> on the smooth aur&ce af 
beauty^-Cursed be the hand, that vwuld attempt 
to Uexnove fhem p at ithe ' e^pejoce of Jife jfacfy 

I<agpin assort it, the administration have uoderiak&n 
p .gratuitous crusude again&t the feejiogs of our jpeopW* 
They hztva aJeo thrown upon the Court, And upon 
you, a most .painful duty. They inaUt upon *he court 
construing pretence, purpose, and caHupofi yow« to 
convict a worthy man* upon such 3 construction, They 
have done all this, without any apparent necessity ta 
iraaraitt so monstrous a proceeding. WuhJoib, *y* w«U 
jk justice u^onld have suggested a frr other, and dti* 
fenentiinode of conduct. The mini* tar might have 
gone to Parliament, with the statute jn one h^nd, 
a&d his impeachment of the Catholic committee ia 
th^ other* He might have bad a legislative 
reading and .construction of the word pmtwce; K 
JiU argument was strong enough for ih$ ppupos*. H$ 
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might also have found an opposition sturdy and victo- 
rious. He might have learned,, that his construction 
cot.id not he palatable to a people, jealous of their 
rights — a people of plain, unsophisticated understand- 
ing— a people, who might feel disgusted, and alarmed 
at a proceeding, which creates a crime through the 
medium of false logic, and forced interpretation.—*- 
This proceeding may be the parent of much trouble. 
If an orderly and peaceable mode of petition, be pre- 
vented, the Catholics must resort , to other methods- 
aggregate meetings, adjourned aggregate meetings, 
in every district, and in every county in Ireland. De- 
pend upon it, the Catholics will never give tip the ab- 
stract right to petition. They have great objects to 
gain— to gain by petition — by universal petition. Re- 
collect one memorable occasion, in which the child 
and champion of ascendancy, reviled their petition, 
because it appeared to be the petition of only nineteen 
counties. In every point of view, this proceding seems 
as little sanctioned by policy as by justice. 

Gentlemen of the Jury, the entire of this proceeding 
has been ^characterized by peculiar wantonness and in- 
felicity. The administration of the day have shejvn but 
little judgment in the selection of their victims. They 
have brought to the bar of a court of criminal justice, 
one of the most reputable of our fellow-citizens; a 
man of letters , a man of studious habits, and peaceful 
pursuits ; a man admired for his talents, and beloved 
for his goodness, a man whose very name is propitious 
to the cause of liberty. Yes; — He does bear a name, 
that is Ireland** boast, and Ireland?* pride ; a name 
connected with the legitimate vanities of our country ; 
a name that uninfluenced by power ; unseduced by 
false popularity ; unenrlcbed by corruption ; unsubdued 
by poverty, and unappalled by misfortune, has kept 
the even and steady tenor of its way, and has been^at 
once, the best prop of the Monarch's just prerogative* 
and the invincible champion of the rights and liberties of 
the people. Yes — he does bear a name, that brings to 
mind overy thing that is sound in principle, transcendant 
in gem «s, and facinating infancy. Look, Gentlemen, 
at that respectable, and venerable man — behold the 
sweet composure, that sits on his brow, at a moment, 
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when the throb of public anxiety beats so quick and 
so high. » Upon the charg and upon the evidence con- 
vict such a man, if you can. Deprive him of liberty; 
and bis ten children of bread — his body you may con* 
fine-— and in that confinement) be can appeal from your 
sentence. ' He can arraign it before the majestic tri- 
bunal of a clear conscience. Yes — there is an heroic 
innocence, as well as heroic valour, that courts cap* 
tivity ; smiles at torture — that raises man above the 
weakness of his nature, and makes a feeble frame th4 
habitation of a godlike soul. That lifts prostrate worth 
beyond the reach of sublunary terror. That blunts the 
sharp edge of tyranny, and disarms the bloody hand of 
oppression ; — That cheers— consoles— fortifies and ele- 
vates the incarcerated victim ; and converts the gloo- 
my walls of a dungeon into jhe splendid theatre of his 
glory. 

Gentlemen of the Jury, never have we witnessed a 
cause so important — so interesting. It assuredly is the 
only cause within my memory, in which a Jury has 
been so identified with.the Constitution, as to make its 
recorded verdict a source of public felicity, or of pub- 
lic misfortune.- Everything contributes to heighten' 
the grandeur and solemnity of the scene. Many people 
think, that the success of the Catholic question, is more 
or less connected with the proceedings of this day. 
Sure I am, that this cause touches nearly the grandest 
of our rights and privileges—- the cause derives no small 
interest from the character of the suitors. The admi- 
nistration »of the day, on the one hand, the people of 
Ireland on the other, When I reflect upon the * vents, 
that have passed, and are passing on the gVeat theatre 
of the world ; wheti 1 call to mind the fatal and disas- 
trous consequences, that have followed from a paraded 
contempt of public opinion.* When I contemplate 
those awful vicissitudes, which have annihilated, in a 
moment, the most ancient and venerable systems.— - 
When I look up at that frightful eminence, from 
whence an ambitious and unprincipled Usurper is 
enabled to survey the almost prostrate liberties of the 
world; from which he can in safety gaze with fero- 
cious delight on those splendid ruins, w*iich he scat- 
tered around him, the monuments (as it were) of so 
much greatness, and so much folly. When, above all, 
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I beheld the veocraWe fabric 6( thw Brrthth Comtks*. 
%ion f standing graceful ami erect, aritid such a pile ef 
desolation, 1 cannot help feeling the most treaftbHng 
aflxiety, lest the rude assaults of pfrtftr, on the one 
Jiand, or of licentiousness* on the other, «l*e*Jd <m* 
danger the only regaining asyiaan far exiled vrrtae, 
and exiled freedom. Let ue not deceive ouraeUres*** 
we are threatened by a no common adversarv-^tf we 
be wise, we may defy him; Against such an atrtageu 
nisi, and against such fearful odds* the toeebawtaar of 
defence is every thing short of defeat^against *«©« a 
man, you must enlist the heart, as well as the' bend of 
Ireland. Yes— you must employ that spirit of we*, 
which u> engendered by a defence or equai heertte* a*Mi 
equal rights. You must draw forth that spring and 
energy of the sou], whtob a? the exclusive growth of 
of freedom's soil-— which braces the boyish arm of 
beardless youth, and renovates the decrepitude of old 
age — which furnishes the ready weapon* ef invincible 
defence; — which naakee every inch of your irrvaded 
territory a scene of valor,, or a theatre of exploit*-- 
.which makes every hillock a raa*paiv*4irejry rasrie aa 
/engineer— »e very ditch a, fortifieatioirwwaftd every 
peasant a hero— which rashes into the field, damutefcs 
ci danger and fearies* of numbers ; which • asafchtfft 46 
no stepi but the step of aonrjbtst j*^and hears a© 
shouts, but the shouts of victory. Yesy let us havw a 
system, which aoimatea alike high and lew-^ricbaad 
poor— sarong and feeMe— old and yowng^Mi the de- 
fence of our common eowtry -and common oetattfo*- 
tution, Let the Cathofco have what: by nature he k 
entitled unto* Let the right to petition be free* and 
unimpeded. Let the trial by jurfy be regarded, *» the 
sanctuary of our laws and liberties. The tyrant wftty 
irown — despotism may threaten^ while the united 'and 
cordial sons of frecdofti cart smile witb aM the 
sure of perfect security* and certai* aaccua*. 
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MR. SOLICITOR. GENERAL. • 

GttttkfntA of iht Jury* I offer' mysdf to your attetv- t 
tidt^ with vetfy iit'tfe hopes of engaging it. You have 
*rfcn£ss€tf 6ticfi displays of a Splendid eloquence— so 
riteriy* enthusiastic appeals have been made to your 

K!**iote l+^yoh have been daisied by light, and so 
fcted fay fire; that I must, at least, wait until the 
ttstftpefttttire of your minds shall have cooled— 1 must 
kUbxt yxm ur refcbver from the intoxication of your 
IfeeRttgs, or I ffluSt despair of making any impression 4 

tfy* Art address, in tthicb, it is my determination, to k 

fcifttfhte myself exclusively to the only two topicks, 
iWttfch seem to havfc been forgotten this day; — -at 
feait they seem to hatffe be^n thought of comparative 
irtaigmficahce— the law and the facts of the case now 
before you. . , ; v 

' Gentlemen, it is not my inclination, or my duty, 
ahd I disclaim the right, to address you upon any of ; 

lh6se popojat rtrpicks, which hate been so laboriously, ^ 

•fcftd pa&Tortately urged by Che Traverser's counsel — I 
iWdll&ct the place in which 1 stand — I know, that I am 
in a ebuft of justice — and not in a house of parlia- , 
teem. 1 shall dot Hop to enquire, how far those Geu- 
tternerr may h&vfe abused that latitude of discussion, 
whr^h fa permitted to those, who defend an accused 
Iftrari. I Wish not to abridge the fair exercise of such . 

ft prititege— although, I may be allfcwed to observe, \ 

tbtit it has been indulged in this day, without stint, and 
tiarfied to its utmost limits. Be that as it may, a colder 
ttcity devblves upon me — I prosecute the man, whom 
they defend, and God forbid, that in doing so, I 
Wtoofd appeal to any thing, but your understandings ; :* 

1tir } if i had the talent Of pervertiAg your minds, . * 

tbrbttgtt thfe medium of your prejudices — that I should 
f it*ail myself of such a power, in the psosecutioh of 
t*ffc individual, now upfcrt trial, or. any other man. 
Ton will give me credit, Gentlemen, for the wish, to 
Ascfrargfc my duty, and not lo transgress h ; and lam 
Vot willing to impute to you a different intention. I 
tin sure, that it is unnecessary to remind you, that 
tOCl ate nbt impatmeled to decide upon those great 
ptiiitifcal, and constitutional questions, which hav'e 
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been so much agitated this day— »that you are not fe~ 
gislators— -butjw>Y>rs«-and that your, oaths oittd you to 
a fair verdict, bet «v e'en the Crown and the 'traverser. 
But it has become very necessary to observe upon* the 

( '. confusion of jurisdiction, which has been contended 

for this day ; and the very unfair attempts, which 
have been made, to induce you, to usurp the autho- 
rity of the Court. Gentlemen, your exclusive pro* 
vince is to decide upon the facts, in controversy be- 
tween the parties; instead of which, you have been 
clamorously called upon to interpret the laws of the 

• land. The mummery of sending up into a jury-box a 

a dozen copies of an act of Parliament, has been re-- 
sorted to; and you have been called upon to.-decide 
upon its policy, as if you were senators, and to con- 
strue its enactments, as if you were lawyers. You 
have been told, that its provisions are difficult of inter* 
pretation — that learned counsel have differed upo$ 
them ; and it has been objected to the Convention 
law, that it requires professional astuteness to expound 
it : — and yet the same advocates call upon twelve re- 
spectable citizens, to resolve, upon their oaths, all 
those intricate and entangled questions, as if your 
habits, or your education, or your studies, enabled 
you to decide them. If this betair, and justifiable in 
tTie Counsel for the Traverser, it would not, at least, 
be fair in me ; and I protest solemnly, that if I knew a 
popular topic, upon which I could mislead you upon 
the law, I would not urge it to you— and 1 assure 
you, that in what I shall address to the Court, upon 
the Convention Act, I shall think myself precluded 
from directing 4 a single observation, ot a single look 
to the lurv-box. 

I know, Gentlemen, that we live in extraordinary 
times ; I know, that factious, and wicked men have 
taken the most unjustifiable means to pre occupy, aud 
mislead the public mind — I know, that the press has 
overflowed with the most audacious, and libellous 
publications, presumptuously dictating to the Judges' 
of the land, in the discharge of their dpty, and incul- 
cating upon Juries, a contempt for the authority ojf 
the Court* — I kno\v, that county meetings h aye been 
convened throughout the island, that Country Gen- 
fclemeu might enlighten the courts of justice, by their 



263 

'T 

readings upon acts of Parliament ; — and I know, that 
the Keeper of the Great Seal has been taught the law 
by a Justice of the Peace. 

But, Gentlemen, I trust in God, that those mon- 
strous, and alarming novelties may never find their 
way within the walls of a court. They well become 
the agitators* and the demagogues out of doors, who 
without such practices, could not inflame, or mislead 
the public mind ; but I trust, that the temple of jus- 
tice may never be prophaned by doctrines so offensive 
to the principles of the Constitution. That Constitu- 
tion defines with rigid exactness, the respective duties 
of the Bench, and the Jury-box. Every constitu- 
tional miud is appalled by the alarm which is excited, 
bv confounding the functions of those contiguous tri- 
bunals. Every one would be shocked by the notion, 
that the Judge should interfere with the Jury's right 
to decide upon the fact, and yet it is not more revolt- 
ing to constitutional maxims, than that the Jury should 
arrogate to themselves to pronounce upon the law. — 
They are, equally, encroachments, and invasions 
upon our pure administration of public justice, and if 
ever they be permitted, woe to the Constitution \ it 
could not survive such an assault. 

What is there in the Constitution, the subject of so 
much eulogy and declamation this dky, so valuable, as 
the administration of justice ? We love the Constitu- 
tion, because it gives us, for the preservation of public 
peace, and the adjustment of civil rights — a perfect 
administration of justice, unknown to other countries, 
which,, in its turn, supports, maintains, and pre- 
serves that Constitution. Woe then to that Constitu- 
tion, (I borrow the strong exclamations of Mr. Goolo) 
~^ woe to it, when its first principle is invaded, audits 
corner stone subverted. I make every allowance for 
the advocate; — I know how much his duty to his 
client demands from him .—He may stand excused 
-for calling upon you, for this preposterous usurpation of 
the Court's authority, but you could not stand justified, 
if you obeyed the call. If this were a civil action, if a 
•question, of property depended . between two parties, 
should the counsel call upon you to break away from 
the Cbuft, and construe a limitation in a deed, or st. 
devise in a will,— should you not laugh at them? 
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J W2*at then if the djjjfapewe f if yog would not heve 
aright, in tfae one ca$e, bow e*n you in the other, 
or Joes a trial of this nature warrant your asevu&ption -of 

Kwex, because, not the property pf vow feUw citizens, 
t tfre peace q{ your cpUAtry W*t stake ? Jf**y i*an r ^ 
»ot an *dvpcate,-»-gave you, ^ucb advieo, would you 
consider turn a* # frie^j~~ajid wb$p as advocate 
gives, it, — thbctgb ypu *nay fivgiv* hitn for bis zeal,**- 
will you act Upon- his counsel f Atid JK*, <ie«klenien, 
if this be justifiable, where is fcbe cpnfasio* to jtop?~«- 
Why have they not galled upon the judge* fc> dachfe 
upon the weight pf the evirfte$ee, and the creHi rf the 
witnesses ? Why hftve they stepped half way* in the 
discharge of their duty; ajodwh^nthsy threw &? Mmhtie 
into your box, why c^id they n<at send up fcte ira** to the 
Bench ? 

1 pwn, that I ajn warm upw th& aubjegt, abd anxious 
to establish this distinction. No a^ * irttafhei to the 
CTOS&utiw or acquainted wj$h tb* tows erf iris toiingrjr, 
can be ifidiJE&rent upon such a topick;^rbat I sun 
mare— I ana interfiled H* & My Eight Hop. and learn- 
ed Friend* wd w^e^-^afl the p«n adders of <jbe 
Crown in matters of Jaw,-~have g*yas aqr atiimens upon 
the construction of this sitatufee, whfin rolled uprai to do 
ap;*— and if we have <beea wrong, im that opinion, we 
axe deeply respond We.^Of nay &W\ opi»ipn, I think 
with W^qted humility ; whoa it is supported by his 
I fell a* howstCQnfidense, that it is not mistaken ; but 
even that confidence, J Jfeel, not without deferenoe tp 
those learned and wpeQt&We persons* who nay fomwe 
seen the matter, in another point of 1 view. I expect 
from them the sajne chavfcy, aud the am** fatnresi. 
They will not unpute to m fiftore, than error of judg- 
ment; and if wearejm&tfnken, Jet m stand rebuked,^ 
though rw* abashed, ,becau$e no one will ascribe more 
ihananiqtake to us. Let us stand rebuked I say, but by 
whom? Who is t<? juttge between us, and those, who 
diflfer from us?— 4*e ws, and our character, at the 
m^rcy of a Jury, usurping the interfwetarioa of fop 
hw ?~~Are we to be judged by Che preujgBpt&oua non- 
sense of Newspaper criticism ? Js f**r Jcnflwfodge of tfeft 
Jaws of our country to be appreciated by tfc# raving 
of County Gentlejaen* declaiming upw ftflts «f PavJift- 
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rnent? — God forbid! — We appeal from such arrogated* 
and audacious tribunals, to you, my Lords, the sworn 
Judges of the Land — You are to interpret th,is Act of 
Parliament, upon your oaths, and your high responsibi- 
lities. By you, let us be judged, — we disclaim all other 
.authority — if you say, that we have been right, we have 
done our duty to our Sovereign, and our Country: — : If 
we have erred, I repeat it again, we are deeply answer- 
able. 

To decide this question, and to have the law ascertain- 
ed, and the public mind quieted upon this important 
subject, have those prosecutions been instituted: — not 
for the purpose, as has been unjustifiably asserted, — of 
persecuting Doctor Slieridan y or of subjecting any honest 
man to punishment. Doctor Sheridan has been warmly 
panegyrized, and though I have not the honour of know- 
ing him, I doubt not, that he deserves the eulogies, 
which, in a trial, of this nature, have been so unneces- 
sarily, heaped upon him, I will go further, and say, 
that I doubt not, but that he conceives himself to have 
acted justifiably, and violated the laws of his Country, 
without any intention of doing so. I can well believe, 
that he, and other worthy men, have acted under those 
mistaken impressions, which the misrepresentations of 
the Convention Act have suggested to so many; — but it 
is not the less true, that if he has violated that law, he 
must be convicted. No man can be so weak or malignant, 
us seriously to impute to Government the wish, • to inflict 
upon him, those miserable sufferings, which, have been 
anticipated, and deplored with so much misplaced 
pathos; — example, and not punishment, is our object. 
If he be innocent, in point of fact, and has been falsely 
accused ; nay, if a reasonable doubt can be entertained 
of his guilt, or if you shall hear from the Court, that, 
in point of the law, he has not violated the statute, I 
trust, that you may acquit him. None of his advocates, 
or friends will rejoice, in such an event, more thaji 
myself — but if you should acquit him, let your acquittal 
rest upon some such solid principles, as I have suggested, 
which will justify you to your Country, your consciences, 
and your God. I only deprecate, that most formidable 
of evils, — characteristic of bad times, — a popular 
verdict, which has been clamorously demanded 
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from you this day, — a verdict — which confounds every 
principle dear to public justice, and exhibits a Jury in 
the disgraceful act of trampling on the laws, which 
they are sworn to administer. 

Let me now, call your attention to those facts, Upon 
which you are bound to decide. Doctor Sheridan is 
charged with having participated in an election at L if- 
fey street Chapel, on the Slst of Juh/ 9 of five members, 
to represent the Catholics in a Committee, appointed on 
the 9th of July^ at an Aggregate meeting, on the pre- 
tence of petitioning Parliament, for a repeal of the 
penal laws. In order to establish that fact, two wit- 
nesses have been produced, to prove what occured at the 
meeting in Liffty -street Chapel, who had been sent 
there, lor the purpose of observing what should pass ; — 
If they have sworn truly, they have proved the charge, 
in the ftiost distinct and satisfactory manner, and upon 
comparing their testimony with that of Mr. Huddleston, 
you will ooserve, that the number of parochial delegates, 
whom they represent to have been elected on the 31st, 
exactly corresponds with the number, which he states to 
have been announced on the«9th of July. Those per- 
sons have been cross-examined, widi the utmost severity, 
and have been treated, as if their story had been, from 
the beginning to the end, a shameful fabrication $ every 
artifice has been practiced to embarrass, or confound 
them — they have been exposed to that unequal contest 
in which persons of their rank, or indeed of any rank 
are exposed, when opposed to a professional antagonist. 
The vulgar cry of spy, and informer has- been halloed 
against them ; — and any man, who heard the cross-exami- 
ftation, would believe, that the Counsel had been in- 
structed to deny the existence of any meeting at Liffky-? 
street Chapel, upon that day. But, Gentlenien, no wit- 
nesses have been produced to impeach their moral cha«* 
*acter, or contradict their testimony j they swore, that 
Mr.Krrwan and T)r.Burke,and many more persons, now 
ki this Court, were present, and partook in the election* 
If their story were a fabrication, why not produce those 
Gentlemen to contradict it ? Why not prove, by them* 
that they were not present at any such meeting, or that 
if they were, Doctor Sheridan Was not ? I need not pur* 
■ue this argument further — the Counsel, who was in- 
structed to controvert the fact, has saved me the trouble 
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he asked those witnesses, whether the resolutions which 
Dr. Sheridan put, at that meeting, were not reduced to 
writing, and actually put his brief into their hands, call- 
ing on them to read the resolutions, which really passed. 
Well then, we have got so far, as that there was such a 
meeting ; that Dr. Sheridan presided at it, .and what 
remains ? Why, a question, upon the accuracy of their 
recollection, as to the substance of the resolutions. Gen- 
tlemen, unimpeached men have given you their oaths 
upon that fact, and who has contradicted them ? Did you 
not, yesterday, hear the whole bar of the Traverser's 
Counsel exclaim in chorus, that they had 500 witnesses 
to contradict them, and that the resolutions were not as 
stated. What has become of the 500 ? Not one of them 
has been produced ; — Mr Jtirwan is by my side * Doctor 
Burke is in my eye ,— they were here yesterday — surely, 
if they had been produced, and had stated* upon their 
respectable characters, that the Crown's witnesses had 
been mistaken j— if the original of the Counsel's brie£ 
containing the genuvw resolutions, had been exhibited, 
$nd demonstrated the mistake ; surely you would not 
have been left in your present darkness ;-*«- but.no such 
light is afforded to you. Witnesses in court, who could 
contradict ours, are witheld* — the written document in 
their hands is suppressed ; and you are called upon rashly 
to disbelieve, what they wHl not controvert ; — to impute, 
by your verdict, perjury to the witnesses for the Crown, 
and to declare upon your oaths, that you do not believe, 
that which they will not deny. Gentlemen, I am at a 
loss, in discharging this duty, to discover, what I am to 
reply to— one Counsel asserts his client's innocence, in 
point o£fact — the other glories in his crime in point of 
law — nay, the one half of cash Counsel's speech is an 
answer to the other : they alternately isiii agaiust tlie wit- 
nesses, or declaim .m favour of the offence. What haa 
been their conduct, as to Mr. £Juddk$toii4~\he remaining 
witness ? What has been left unsaid, or unattemptcd, in 
his cross-examination ? Two hours of precious, and ince** 
coverable time have been consumed, in attempting to 
discredit a witness, who has only proved the proceedings 
of the Aggregate Meeting, of the ,9th of July, at which 
Lord Fmgati presided. No suborned miscreant, who 
ever attempted to take away an innaeent man's lite, was 
ever treated uith more asperity— no adiiocato* retailed 
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for a felon, at the Old Bailey > ever plunged more des- 
perately through a cross-examination, trembling for the 
wretch, whose only defence was, tiie hope of con- 
founding his prosecutor, or supporting his alibi. The 
man's feelings were agonized— 7he was stretched on a 
rack and tortured — his private life anatomized, — his 
most secret sentiments scrutinized — he was called upon, 
to swear to his religious opinions, and even in this 
Court, public disgust was clamorously excited, bv ex- 
hibiting him, as a recreant from the religion of his 
ancestors— his birth, his connexions, his country, his 
faith, his morals, his circumstances, all ransacked — all 
exposed. He was asked was he not a Deist, was he 
not an Atheist, had he not been a Catholic, was he 
not a Protestant, had he not been an Officer, was he 
not a Reporter for the News-papers, was he not ati 
Englishman— nay, to crown the climax was he not a 
Cambridgeshire nian, had he not faken notes, and lost 
his memory, had he not wished for an employment, 
and lost his- conscience. What would any stranger, 
who came into this Court have supposed, who had 
looked upon the victim on the table, and heard, and 
seen the Counsel at the Bar? Would he not have 
imagined, that the most shameful fabricator of thts 
most impudent lie, was undergoing well deserved chas- 
tisement for his falsehood ? What did the counsel him- 
self say to him ? Sir, I apprise you that 1 am shaking 
your, credit. Gentlemen, why so shake his credit ? It 
required not the storm of Mr. Goold's eloquence to 
subvert it-— a breath from Lord FingaL would have 
dissipated it. That Noble Personage sat under your 
box at the moment, and sits there now — why did not, 
why does he not come forward and assert, either that 
such a meeting did not exist, or that he did not preside 
in it, or that no such resolution! were passed; His 
oath, I should not require ; were he on his honor , know- 
ing, as I do, his high reputation for. public, and for 
private worth, to have so declared, I protest for one, 
that 1 should abandon so much 'of this prosecution, as 
depended upon any assertion, which he should so con- 
tradict, I see other noble and honorable men about 
me,r— all alleged by Huddleston to have been present 
on that occasion. Why have none of them come for- 
ward i How dp they, and my Lord FincaL reconcile 
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 it to their feelings, to sit bv, and hear it asserted, that 

[ the witness has sworn falsely, in charging them with 

. having assisted at the meeting of' the 9th of July} 

t Will they say, that they were not at such meeting, or 

will they have it understood, that they, and their friends 
struggle not for justification, but impunity ? Is it the 
fact of the assembly that is controverted ? I have not 
a right to appeal to public notoriety — I must observe 
upon evidence merely — but I may observe also upon 
\ the want of it, and I ask again, is that fact denied, 

why not produce those persons most capable of contra- 
dicting it? I ask, into what has shrunk the. pompous 
" triumph of the defence? I ask, what has become of 
the reiterated assertions, within and without this 
Court, of the legality of the delegation ? It is re- 
duced to a miserable denial of the fact, without the 
production of a witness to support it. Perhaps it will 
be said that the meeting was not denied, but that 
the purport of the resolutions has been misrepre- 
sented by Huddleston. With what an argument has 
Mr. Goold furnished me upon this toptck ? Do you 
remember the zeal and the tire, I bad almost said the 
rage, with which, after labouring to shew, that there 
was no such assembly 4t all, he addressed- the witness 
and said: — Sir^ upon your oath, were not all the reso- 
lutions passed (hat day, reduced to writing, and have 
they not been published with Lord FingalVs signature in 
every newspaper in Dublin ? Such was the question. 
Gentlemen, for God's sake, what has become of all 
the newspapers in Dublin ? Why has not one of them 
been produced ? Why has not the secretary, who tran- 
scribed the resolutions, and sent them to the press, 
been produced? I ask again, why the noble chair- 
man, now sitting before me, and who signed them, 
has not been produced ? The word tutored, has been 
warmly* 1 shall not use a stronger phrase, certainly with 
more warmth than decorum, applied to the witnesses 
9 for the Crown. It is a vulgar and a silly insinuation, 
which the counsel has been instructed to make. Who 
is so absurd, as to suppose, that those who carry on 
these prosecutions, would condescend to such practices? 
... I have no fear, in the face of our profession, and the 
the public, to offer our characters, as a refutation of 
the slander ? What interest has any man in the tion* 
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vitition of Dootor Sheridan, that be should atchieve it 
by subornation ? What motive can be imputed to any 
person, acting for the Crown, but a wish to assert the 
law, and maintain the public peace ? Those, who deal 
in such insinuations, would do well to remember their 
nature of their own defence, consisting in clamorous 
invective against the credit of witnesses, whom if false, 
they could contradict, and will not. Let me not be 
answered, by the trite observation that Lord Fingall 
and bis friends, and Dr. Burke, and Mr. Kirwan p 
could not be produced, because they could not be 
asked a question* the answer to which might crimi- 
nate themselves. The reply is obvious. If the wit- 
nesses for the Crown have sworn falsely, those gen- 
tlemen could not criminate jthemselves, their answers 
must acquit themselves, and Doctor Sheridan ; and 
it is only upon supposition, that the testimony for 
the prosecution is true, that any danger could result 
from producing them. Suppose, that the witnesses 
for the Crown are base and infamous, yet the moat 
base and infamous men may swear truth* Is there 
no corroboration of their evidence, in tbe silence of 
those, who could oontradict them i Why has no one 
been produced to account for, or deny the coincidence 
alleged by them, that on tbe 9th of July, Lord Fing all 
announced a convention of a particular kind, and that 
in twenty-two days afterwords on election takes place 
in L$h/-sireet, returning for Mary's parish, the exact 
tame number of delegates, which had been required 
for every parish by Lord Fingaxi/b proclamation ? 
Why has the defence been confined to unfounded as- 
sertion, and popular clamour ? 1 ask you again, what 
is tbe fair result of such a defence? I ask you, will 
you venture upon such a defence* to convict the Crown's 
witnesses of perjury ? — I ask you, will you venture to 
hang a doubt upon their testimony, when, the Tra- 
verser's counsel could have removed every doubt, and 
refuse to do it ? I tell you again, in anticipation of 
wha/t you shall hear from the Bench, that if you enter- 
tain a doubt npon the fact, you ought to acquit; but 
E use,— pause awfully, before you entertain it, it must 
no light, capricious doubt ; such es a man finds not 
*s a justification, but seeks for as an excuse* It must 
b* ao^h a doubt, as a sound undeistanding can suggest 
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to an honest heart If you can entertain such a doubt, 
acquit. I will not use the confident language of the Tra- 
verser's counsel; I will not say, find such a verdict,. if 
you dare ; but I say, find it, if you can. 

My Lords, I turn from the Jury to the Bench,— -to 
address you, upon the law of the case. I have tittle more 
to do, than to go over the same ground, which the Attorney 
General has trod before me, at the risque, common to all 
who follow him, of effacing his impressions. Mr. Burrowes 
has however, so strenuously, contended for a different con- 
struction, that I am bound to advert to his argument, and 
if 1 can, refute it. He hits reasoned on three several propo- 
sitions ; First, That the delegation, prohibited by tne sta- 
tute, is one for general representation, and not one for a 
particular purpose. Secondly, That the word pretence^ 
means false pretence, and not real purpose, and that if 
the object of the delegation be really to petition, no of- 
fence is committed : and Thirdly, that by the proviso in 
the statute, the right of petition, "by the means of dele- 
gation is saved. I shall invert his order, and beginning 
with his third proposition, which relies upon the proviso, 
I shall only remark, that it -must stand or fail with bis 
second, and abide its fate, because if it be admitted that 
pretence means real purpose, then his construction of the 
proviso, which he says saves something out of the en- 
actment, becomes nugatory ; for then the statute would 
prohibit real petitioning by delegation, and the proviso 
would save it, that is, the statute would do nothing. He 
must, therefore shew that pretence means false pretence, 
or the proviso is of no avail to him. In considering that 
proposition, I shall not resort to poets or dictionaries for 
the meaning of the word, but being in a court of Jaw, 
shall at once call your attention to. an act of parliament, 
enacted in England, 13. Car. 2. 5. upon the same sub- 
ject, and from which pur Convention Act has beeu copied, 
with a^Iittle variation as the different circumstances of the 
two countries would permit. The object of both was to 
restrain the abuse of the right of petitioning. In England 
the mischief to be prevented was the collection of mobs ; 
in Ireland, the assembling of self-created parliaments and 
conventions. Every one, who knows the history of the two 
countries will admit that such were the respective evils at 
the tiroes those laws were enacted ; and it will be s^on 
that they were made in fyrimaterii. The word pretence 



i 



272 

is used in both, and if lean shew, that in the English act, 
it does not mean false pretence^ but purpose and object, 
whether real or fictitious, I certainly shall have gone some 
length in ascertaining its signification in the Irish statute, 
which has been borrowed from the English. The title x>f 
the English act is " An act against tumult and disorders, 
«* upon pretence of preparing or presenting public peti- 
" tions or other addresses to his Majesty or the Parlia- 
" ment." The title of the Irish act is " an act to pre- 
." vent the election or appointment of unlawful assemblies, 
l€ under pretence of preparing public petitions, or other 
" addresses to his Majesty or the Parliament." The 
preambles are almost (considering the difference of objects,) 
the same. Now the very object of the English act is to K- 
mit the number of persons who shall" prepare or present 
petitions to the King or Parliament, to twenty in the one 
case, and ten in the other, and it has been the law of 
England from that day to this, that no greater numbers 
can prepare or present petitions however real : Now, 
in this act, the word pretence is used exactly as in the 
Irish ; <c no persons whatsoever shall repair to the King 
" or Parliament, upon pretence of presenting or deli- 
" vering anv petition, &c. &c. above the number of, 
" Arc. &c. It will remain, then, for those who can, to 
shew, that in the two statutes the same word is to have 
two different meanings. If it be asked, what meaning is to 
be given to the proviso in the Irish statute, the answer is 
obvious. It is not an exception or saving out of the act 
of any thing enacted in it ; for whatever is so excepted 
is to be found in a distinct saving in the enacting clause, 
but it is such a provision as your Lordships well know, is 
to be found in several statutes, in the nature of a pro- 
testation, to exclude an unjust conclusion* It is as much 
as to say, let no one suppose that this act invades the sa- 
cred right of petitioning. It only enacts that the right o. c 
petitioning shall not be exercised through the medium o 
delegated assemblies. 

Let me now call your attention to the absurdity which 
must follow from giving to pretence in the Irish statute 
the meaning of false pretence. The first section declares 
that all assemblies, committees, or other bodies of persons 
elected, or in any other manner appointed to represent uny 
portion of the people, under the pretence of petitioning For, 
or in any other manner, procuring an alteration of matters 
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established by lav, axe aniawral assemblies* and it shall 
be lawful for any mayor, sheriff, justice of the peace* or 
other peace officer, and they are therebv required, to 
disperse all such un!u« ful assemblies, and if resisted, to 
enter into the same, and apprehend all persons offending 
in that behaX Now if prtiencr means false pretence, 
no magistrate would be warranted in dispersing a 
meeting, really and bondfide assembled for the purposes 
of petitioning, and who is to decide that delicate and 
difficult question ? Can it have been the intention of the 
legislature, to entrust such a decision to any peace 
officer ; and if so, how is he to decide it ? How is he to 
ascertain, whether the alledged petition be real, or 
fictitious, except by permitting the assembly to meet, 
and watch its conduct nntil it shall have concluded its 
business? That is, suffer it to adjourn sine <//r, in 
order to determine, whether be ought to disperse those 
who have ceased to assemble. The statute also autho- 
rizes him, if resisted, to enter into (he meeting ; to 
then pretence means false" pretence, the legality of his 
entry must depend, not upon his inference from his 
* observation of the proceedings, — for upon this suppo** 
gition, he has not been allowed to observe them,— hut 
upon the soundness of his conjecture, as to what he 
should observe, if admitted ;— that is, he will be a 
. trespasser, or not, according to the guess, which he 
may make outside the door, as to the real object of the 
" meeting within* The second section is not pointed at 
the assembly when met, but at those, who in any way 
partake, or concur in the election to it, and they are 
declared guilty of a high misdemeanor, nay, this is 
extended to all those, who publish or give notice of 
such an election. 

Now, announcing the election, or partaking in it, 
are clearly offences, which may be committed, and com- 
pleted, although the assembly itself should never meet ; 
' t>ut according to the construction contended for, they 
could never be prosecuted, until not only the assembly 
had met, but until it should be ascertained by its meet- 
ing, that its pretence of petitioning was fictitious ; that 
is, the present prosecution is premature. It should have 
*?'Jain in abeyance until the Catholic Committee had met, 
jmd until t&e nature of its institution had beeu proved, 
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by the course of its proceedings. No interpretation of 
a statute can be sound,, which leads to such absurdities j 
and I cannot try this reasoning by a fairer test ,than by 
supposing, that all which has peen urged in argument^ 
' were inserted in the statute. If* nonsense should be die 
result, the argument cannot be good. Suppose the act 
to have stated, that all such assemblies were at &e first 
moment unlawful, provided, that it shouftl appear* 
after their sittings were concluded, that their petitioii 
were fictitious. Suppose it enacted, that every peace 
officer should disperse t:l\em, provided always, that He 
was of opinion, after they had met, fhzit their petitions 
was fictitious. Suppose it enacted^ th?it every peace 
officer shoulclbe at liberty to enter $ie meeting, provided 
that before he entered it, he should be convinced, th^t 
no real petition was to be proposed in it. Suppose it 
enacted, that merely to publish a notice of an election 
for such a meeting, should be a high misdemeanor, pro- 
dded always, an4 riot others i ;c t tha,t tf ereafter it should 
appear, that no real petition was the object 'of the meet- 
ing. I cannot conceive a fairer test, by which to try* 
and decide the construction of this act. 

hook again at ^he saving in the statute, for the Houses 
of Parliament and Ckmvocatiqn. if pretence means 
false pretence, then the legislature has declared, that 
Parliament alone shaft meet on tfte false pretence of 
procuring an alteration of matters establish^ by lajr. 
jLook at the words, " under pretence of petitioning fey, 
** or in any other manner procuring, an alteration p{ 
" matters established by law in church and state*"* If 
pretence^ means false pretence, in the first part olF this 
sentence, which relates to petitioning, it iwust in tie 
second, which relates to procuring alteration, and then 
the meaning will be, that all assemblies are unlawful* 
except the parliament, which pretend falsely to procure 
such alteration, and the necessary inference must be. 
that all assemblies, except the Parliament, are lawful 
which profess truly to. do so, This absurdly ifljjsjt fel- 
low, unless, pretence, in the same &ent^nce, shall be 
held to have two opposite meanings. 

J come now* tp Mf • Buji#owes*s first aq**m*£9&, 
which, as well as I can understand i£, is, that i here it 
a distinction, between general representation, arid dele- 
gation for a particular purpose 5 and^he has endeavoured 
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to establish, that distinction, by reading the proceed- 
ings of some assembly, against winch* he says, this, 
statute was levelled : and which announced an intentio/i 
to usurp legislative authority, and to change the funda- 
inental laws and establishments of the country ; and tie 
says, that such an assembly would be withiathe act, but 
that an assembly, for the exclusive purpose of petition- 
ing, would not. I appf ehend, that his argument is built 
lipon a sophism, ana a mistake of the principles of this 
law. It is not, as he would suggest, a Jaw against bad 
objects, to be atchieved by the assembly when met. It 
is a law against the very act of assemblings It is a Jaw 
jbunded on the same principles, as the Whiteboy Acts* 
in which that rage ibr associations, which * always has 
been the characteristic of all ranks in this country, is 
denounced, by declaring it a high crime and misdemea- 
nor, for persons assuming any name, or ba^lge, or der 
Domination, not usually assumed by his Majesty's sub- 
jects to assemble, although no act his been committed, ' 
or no arm raised* It is a law to prevent mischiefs, not 
to punish them, when committed — it is a law passed on 
the recollection of the various conventions, and assem- 
blies, and associations winch had, from time to time, 
threatened the . peace of this country. I go not back to 
former centuries — the Dungahnon Meeting, the Volun- 
teer Convention at the Rotunda? the meditated Parlia- 
, ment at Athlone> are fresh in the recollection of many 
of us. In contemplation of those mischiefs, which re- 
presentative associations are calculated to produce, was 
this act framed, and the crime, denounced Dy it, is. com- 
plete, whenever a representative body is elected, with 
the view of procuring a change in matters established 
by law, though the mode of doing so, should be by 
petition. Mr. Burro WES seems, to think, that in 
order to complete this crime, legislative - authority 
 must be usurped. Does he mean to say, that no as- 
sembly is within this act, unless it displaces Parlia- 
ment, a>id enacts laws, and imposes taxes ? Does 
he mean to argue, that the legislature had declared 
that to be a misdemeanor, which the law had before 
declared to be high treason ? Must the act, which 
speaks of petitioning Parliament^ only apply to as- 
semblies, which have displaced Parliament ? - What 
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woul3 Mr. BuftROWgs say of an elected, and delega- 
ted assembly, if such a one should exist, which pro- 
fessing to prepare a petition, should sit from July to 
February, and day after day, and week after week, 
assemble and debate, and do every thing but petition, — 
which should publish inflammatory and incendiary 
discussions, upon all political topicks ; — which should 
' -mimic, and travesty all the proceedings of Parliament, 

— appoint committees— -and. receive reports ; which 
. should supersede, and bestride the legislature, by the 
discussion of public, and the courts of justice, by 
the discussion of private grievances! If such an as-* 
sembly should exist, would he say, that because it 
abstained' from i in posing taxes and enacting laws, it 
would not fall within the Convention Act, that its in- 
nocence should depend, not upon what it did, — but 
what it did not ; — that its members should not be 
guilty of a misdemAnor, because they were innocent 
of treason ? 

I think, if he said so, he would much mistake the law. I . 
think if 1 said, that their guilt consisted in such acts, as I 
supposed, I should mistake it too — we should both be wrong 
and our common sophism would be, that we tried the 
legality of the assemUy by the test of its acts, and not 
by the test of its constitution. The framers' of this Jaw 
well knew the tendency of such associations as it pro- 
hibits — they well knew that worthy and 'honourable 
man might engage in them, as I have no doubt that 
worthy and honourable, and inyal men would engage in 
the Catholic Committee, with the purest and the best of 
\ motives. But the policy of the law is pointed at the 

\ probable mischiefs, and the very preamble of the act is 

directed to the dangers, which in the language of the ! 

statute way ensue. What man can answer for the In- 
termixture of those very different characters which must 
find their way into such an assembly? I know that the 
Catholic- Nobility and Clergy, amongst whom are to be j 

found the most respectable of men, were to be consti- 
tuent parts, but I know that every county was to send 
tin, and every parish in this City to send five mem- *| 
b*rs. Who will answer for the description of persons ] 

t lat must find their way into this motley congregation i \ 

t is not from such .men as Lord Fingall, and Lord 
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Southwell, and Sir Edward Belle w, and the other ho- 
nourable men of the Catholic persuasion, that such 
danger is to be apprehended— short lived, indeed, would 
be their influence. Perhaps the worst men would not 
be the most numerous in this assembly — it signifies not ; 
a small minority of agitators is always sufficient for mis- 
chief. The history of mankind shews that they have 
always prevailed — in every such assembly they float, and 
the good are precipitated :— But the policy of this act 
is. not merely pointed at the intermixture of bad, but the 
degeneracy of good characters. What man can answer 
for himself, in going into a self-constituted political 
society ? his first steps are deliberate ; his first motives 
afe good ; bis passions warm as he proceeds ; the ap- 
plause, never given to moderation, intoxicates him ;— the 
vehemence of debate elates, and the success of elo- 
quence inflames him ; he begins a patriot, he ends a 
revolutionist ; Is this fancy or history ? I weH remem- 
ber, who can forget — the first National Assembly of 
France ? Composed of every thing trie most honourable, 
gallant; venerable and patriotic in that kingdom ; called 
together for the noblest and the purest purposes, the 
Nobility and the Prelacy, united with the representa- 
tives of the people, and the three estates promised the 
regeneration of the country ; What was the result ? Tbef 
wise, and the good, and the virtuous were put down, or 
brought over by the upstart, and the factious, and th<4 
demagogue ; they knew not the lengths they were 
going,; they were drawn on by an increasing attraction,— 
step after step, and day after day, — to that vortex in 
whieh have been buried even the ruins of every esta* 
blisbment, religious and political, and from whose womb 
has sprung that colossal despotism which now frowns 
upon mankind. What has become of that gallant No- 
bility — where are the pious Prelates of that ancient king- 
dom — one by one, and crowd by crowd, they have 
fallen upon the scaffold, or perished in insurrection* 
Some— -less fortunate— drag out a mendicant exile in fo- 
reign lands, and others, condemned to a harder fate, 
have taken refuge in a Tyrant's Court, and are expiat- 
ing the patriotism of their early lives, by the servility cf 
their latter days. 

My Lords, and Gentlemen of the Jury— I have di- 
gressed involuntariJy, I hope not irrelevantly, from the 
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argument, upon the law of this case to the, consideration 
of the policy of' the statute. It was necfcss&ry, for no- 
thing has been more misunderstood ; it has beeh foolishly 
and wickedly asserted, that this statute and these prose- 
cutions have been levelled at the Roman Catholic cause ; ( 
the charge is false, if this act were violated by any other 
class of men in the state, whether Protestants, Presby- 
terians or others ; I know the fairness and the impar- 
tiality cf my Learned and Right Honourable Friend to 
be such, that the religion which they professed would 
never have shielded them from prosecution. It has been 
clamorously urged, that the Government has declared' 
war against the subjects 9 right of petitioning, which Mf. 
Burrow es, has insisted is illimitable, and like the freed o pi 
of the press, not subject to previous restraint, and only 
controu table for subsequent excess ; this is a most mis- 
taken ' view of the Constitution : there is no such princi- 
ple knows to our Constitution as those illimitable rights ; 
our Constitution exists by its restraints, its controuts, its 
checks and balances.* The Royal Prerogative is defined 
within a rigid boundary; the privileges of the Nobles 
are Ascertained by jealous limitations, and if the rights' 
of the people were not . circumscribed, woe be to the 
people, and woe to that Constitution, which has* been 
tht» day so eulogized, and so. much misrepresented*; 
the state would be disorganized, the democratic part? 
would preponderate, and anarchy would be the conse- 
quence. The contrary is new doctrine, the growth of 
modern anH licentious times — such was hot the opinion of 
my Lord Somers and the great men, the Whigs of 
his day, who in the Bill of Eights laid the cor- 
ner stone of the Constitution in King IVHtianf's 
reign. In that second Magna Char la they asserted 
and established this right of petition, as the birth- 
right of Englishmen; but they did not venture to 
establish it, except as subject to the restrictions imposed 
on it by the statute of Charles II. Your Lordships know, 
that this has been decided by the highest authority, — that 
when upon the trial of Lord George Gordon, another 
opinion was contended for at the bar ; atlthe judges una- 
nimoasly declared that such was the law. That law was 
never enacted here,, but the misfortunes of our country 
have made another and a different restriction of the right 
to. petition necessary. Those laws speal& a common print 
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ciple, though a different language. Ift England, the peo- 
ple are told, that even the inestimable privilege to petition' 
shall not be the pretext for a mob, and \tklreland, they must 
be told, that it shall not be a pretext for a convention. No 
rational man will say, that for nie fair and legitimate purpose 
of petitioning the parliament, a convention of three estates, 
consisting of nearly six hundred persons, sitting in a public 
theatre, without limit or controul can be necessary; the 
.public peace forbids such an association, and the law em- 
phatically has declared, that there shall be bat one parlia- 
ment in the country. I repeat it, it is new and uflconeii-/ 
tutional doctrine to talk of the unrestrained rights of the 
people. What is that most precious right of the people of 
these countries, which the Catholic committee is atraur to 
usijrp ? The rij^ht of representation. That which dis- 
tinguishes us from all. the nations of the earth. Is it «nrt r 
strained, and pntil the announcing of this Catholic -com- 
mittee, was it ever uncontrouled ? The rights aYid quali- 
fications of electors are measured by property, situation 
and independence.Tbe freeholders of the country a4 one can 
exercise them ; and some classes are excluded, on account 
of their supposed dependence. The title to be an elector - 
must be ascertained by registry, and identified by cacorcL 
The capacity to be elected is confined within necessary re- 
strictions ; the law of election is complicated, and oiee,fmd 
«* particular tribunal is constituted to administer it. Tha 
.King's writ issues to the public officer, and under the 
heaviest responsibilities he obeys and executes it* When 
.the senate is convened, the members are under the eon- 
troql of their speaker. Their \fery privilege of speeeh is* 
definite, and their duration depends upon the King, who 
can prorogue or dissolve them v Such is the utmost right 
of representation, which the freest constitution upon 
earth allows to the people, and if the popular part of 
that constitution were not thus restrained, it would dege- 
nerate into wild democracy, and fatal anarchy. Compare 
this right of representation, with that claimed by- the Ca- 
tholic committee, and in thecomrast, behold the wisdom 
of the Convention Act, and the necessity of these prbsecu-* 
tions. See wha$ is the constitution of those serf-ereated 
parliaments, which that statute denounces as illegal, and 
which this prosecution is instituted to put down. What 
js their law of election ? what their qualification of free- 
holders ? what is their description of candidates ? I assert 
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not too touch, when I assert, if the legitimate par- 
) lament of the realm were to be assembled, as this com- 
mittee has been, that the constitution would not survive 
. the first election. What is their claim to this monstrous 
assumption of power ? It grows actually out of their 
numbers, and the Catholics assert it, because they are four 
or five millions of people* What then are four or five 
millions to elect? whose writ summonses them? what 
officer in each county is to hold the election ? — who is to 
deciJe upon the votes ? — who is to identify the successful 
candidate? Every man of the four millions is qualified 
to be an elector or a representative, and in the county 
pf Meath, my Lord Fingall, in the exercise of either 
character, might be jontled by a beggar or a rebel, 
claiming a superior qualification* Can it; be the Coo* 
. stitution, or the Law, tiiat wh it is denial to the Par- 
liament, shall be allowed to a. Cooimittee, — -and that 
all the evils of democracy shall be let. loose, upon the 
land; universal suffrage; promiscuous eligibility* and 
indiscriminate representation? But suppose this extraor- 
dinary meeting to assemble, who is to cpntroul them if 
tney run riot ? Who is their Speaker ? Who is their 
Serjeant at Arms ? Who will have the authority, — if any 
one has the courage — to check licentious and disaffected. 
Reclamation ? Who is the man of any rank, that would 
have soil it or power to interrupt, or rebuke a factious 
orator i which of the loyal men in that assembly would 
venture to chide an inflammatory harangue, offensive to 
his feelings, and odious to his prinpiples ?— If in such ait 
assembly, a rash young man, inflamed by debate, should 
loudly assert, that the glorious Yeomanry of Ireland were 
the exterminators of their countrymen, and should eulo- 
gize and hold up to veneration, and respect, the rebels of 
1793, as patriots and martyrs,— who is there to call him 
to order? What tnan t iu a. popular ,and self constituted 
assembly, would venture to interrupt hiui ? The very na- 
ture, and constitution of the assembly generates danger 
and encourages excess. Compare such a constitution 
with the established authorities of the land, all con- 
tiouled, confined to their respective spheres, balancing 
and gravitating to each other ; — all symmetry— all order, 
all harmony. Behold on the other hand, — this prodigy in 
the political hemisphere, with eccentric course and por- 
tentous glare, bound by up attraction, — disclaiming ajny 
•rbit, ^disturbing the system— and affrighting the world* 
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LORD CHIEF JUSTICE DOWNES; 



' • Gentlemen, of the Jttry i . , 

- • • ' ' . _  . • f 

This important case is now brought . nearly to , a 

termination, and il is our duty to, tell you, precisely, 

what it is you have to try ; what are the charges whiqh 

have beea preferred . agfrtnst the. Ti^ve^ser ; what, the 

* evidence is, which has been adduced' ift suppojjMif 

' those cimrgesj the defence which has been. made* 

-and the law arising upon the fact?** which ,l*4fce be^n 

^proved, connected with that defence* j 

. i Gentlemen, the Indictment contains two .charges; 

the .first is, that an Assembly was held at Fishamble* 

 street, on the 9 th of July, 18 ll, where it, was resolved, 

that a certain Assembly of the Catholics- of Ireland 

- should be held, to be composed, of persons* described 

in that resolution, and that the Traverser afterwards 

.acted in the appointment, and election of Mr. Kir* 

wan to be a member of that assembly, which is ^1- 

i leged to be criminal, under the Act of Parliament in 

question. • , 

The second count of the Indictment, without 
stating the antecedent meeting- at Fishamble+street, 
on the ninth of /w/j/, rests solely upon the acts, which 
were done subsequent thereto, at the meeting in 
Liffey-street, and stating the conduct of Mr. Sheri* 
dan, the Traverser, as assisting in the electron of Mr* 
Kirwari to be ope of the representatives of the Ko« 
man Catholic inhabitants of the parish 6f St. Mary, 
in a General Committed to be thereafter held, and 
which Committee is also alleged to "lie an illegal 
assembly,' under the same staute. 

[His Lordship stated the 'Indictment at length, and 
then proceeded*] 

. 2 N  - :. 
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Gentlemen, you will observe then, that the two 
counts charge in substance ; first, that an assembly 4 
was held on • the ninth .of July, at which the De- 
fendant is nqt charged ufRh having done any act, 
but that it was resolved,* that representatives should 
be appointed, for a subsequent assembly, and he is 
charged, with so acting at a parish meeting, in elect- 
ing representatives, as to carry that resolution into 
effect ; and wi 'the second count, be is charged with 
tfee same ^conduct, without any reference to the an- 
tecedent meeting, or the resolution then entered two. 
Birttlrat he th« Traverser, and fivers others wet and as - 
semhied f<* the purpose of appointing fire persons to act 
a*- representative* o£ all the iftfaabitams of the Roman 
' CatbftMc retigieti of the parish mentioned, in a Commit- 
t»e of persons professing vhe Roman Catholic religion, 
to be thereafter ft*M, and- to exercise the' right and 
authority to represent the Roman Catholic inhatri- 

• tants <*f Ireland, under phretenbe of preparing peti" 
tions'-to Parliament, to repeal the laws affecting die 
Roman Gbthoftts^ and thereby prooaring an altera- 
tion, of the said matters -established by law. 

Gentlemen, to establish the facts thus charged, 
as constituting an offence under the act of Partia- 

• -mem, three witnesses have been called, the fwst 
witness w^s John Sheppard. 

{Here his Lordship recapitulated the testimtmf of this 
witness-'] 

i 

t 

Gentlemen^ ypu see, from what this witness li*s 
sfated^ upon his direct examination, that a meeting 
, was hpjd } in Lijfey-stre$t chapel j that Doctor Sheri- 
\ d<jn% the Defendant, presided in the chair; that a 
I proposition wap made, and carried, to elect five per- 
sons to represent that parish in a subsequent meet- 
ing, which election was accordingly held. These 
Wts she**, if you believe <he witness to have sworn 
truly that Dr. Sheridan did act in the manner al- 
leged in the indictment,, namely, in the election of Mr, 
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Kirwan, fot the purpose therein stated, and it will 
remsfh to ctfn*iier, Vt hetHet such acts be erifitiimt by » 
the few, or riot.' '■"••• 

<5entleta6n, this withers* was cross examined; aire- 
adfatitfn was -handed id hrrtr, which he reatf; he saitH 
it was* the same as the fitst resolution' that was passed ; 
at the meeting* but, crpotl being desired to-read the 
s^ctfrtd, he said, itwa* not to -fijtf, 1 as" that? which itas ; 
jessed at the nfefettog; an<Kfrappesfcte<Mn the feo&rsl* 
of His cY0ss-e**miria4idri, that he was dohWtftd W&fr- 
dw* the \v6rd « /^i^^^Was ^se«; j but Kb ad-- 
mitted, that fio i siditf 6u* language Was'- ttaed; tftat 1 
dte m^ettrrg was v/ r^p^ctabl^, and thtfr conduct de- 
corous. ' -' "" ' ■'■ ,il "  '* • ' »' * -a,"* 

11 Geritfefo'eti; the'iteirftitftness was James l&thHMghr 
wftb Was ealfted to;*ife sktnd feeis. j « } : 

i [flan? .his Jwrdshjp. re$d, fivm. hi* Ntte^ith* fefe 
. / timony of this /seawii ><w tint &*<] , , . .. * 



. .' Gentlemen* his account of 'what, passed, af the 
chapel in Liffej/strcet, is similar to What was sta,teq 
hy l . { $hp#p0r<t* : ,I{ jy^peared from .the testimony of 
ibese witnesses* that the. defendant, 'Hr, Shbridan* 

Fat the question upon the election or 5k. Kirwan* 
: \vl^icJp was carried \n the affirmative,,^ . -pot^n .these 
Witnesses, agree in the account, wUicq.'uiev give 6y 
tte: proceedings of the meeting; th? elecjioq pf 




whether (hat election was for such purposes^ as are 
aUtec^ by tf ie irt ( o(ictuiea^ and \ sftau jprf'seijtly iq 7 
iorpj .ypu whetKejj such acts are cHqah>a| under the 
^.ct of ParUa / m,eot. , 

(jfentleipen, one ot these witnesses was ojalled upon* 

thia morning, ft* explain some circumstances wftioh 

.appeared in his informations, and that did hot atp^ea* 

precisely to correspond with his evidence u6on tqe 

trial; aud he stated, that he meant in lijs information^ 

' fp represent, t^at he saw % geatleiaaao, whom he tbcjjk 
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to be Dacfeor. Bretnt, without meaning to f sja-:efir, posi* r 
tively, that he was at the meeting ; but th^t he tol<4 . 
SbfPtPtf, *k% otfjer.witness^ t[m a person whom /he 
saw, was, qs he thought, Doctor Breene$ c that. .seven* 
ppFsons* na*nqdi by him, as in the chapel, as. if jb$Lng; 
present, and thaj; he, the witness, tfiqughi. they wgr*. 
a|l present at t^e ,timp ; t J$ut tha£ he actually i(aw 'ffX)\f 
s§me of fctyetfi, au4, h$ j; sf|ys, he meruit to represent,, 
that? hq^aw,a geeatem^n, whoqa he tUjught.wfts £>?<>, 
tor Bi ten+ t :. j tilths 4id. npt j&$ l|kp i n . the #}>ap$l, '&>**, 
ipt^eyvix^ ajshe.wa^kaying^he c^aReJp it: ; i>;ili 
.^Qe»ii#«|HH l >.Wt}i regard to ^Uj-wifaes^.^wip. Itf. 
for you, to say, whetber you beReve the facts, wh^i 
are s*at«?d fc hy hi W.^^aUy, toqjt jpl^jfi tjie cha'pei pa 
the 3 1 $t of July. If yqu taH^J^PHtfelf his .gg* 
count, and that of the otlier witness from any circurn- 
staticfc, •i* ;ttie manner Vf'^gitingAthei A eviVlem&V, if 
you doubt, that these wittiest were ^hfere ;uti>at they 
saw Dr. Sheridan acting, at such an .ejection, as they 
liave described; then "celttalHW; :3 tfie J wholfe,cff tiih ease 
is at an end. , c «•"'... 

' But, , Geniiemtinj, if ypu beU^e^heit* ^eistlmbny, 
then it ^vill, £e material for ^pii, t6 l io^sider the testi- 
inohyqf the othelr witnesi/ 'IJhddfysiotiy tffe object of 
.vlVose/fewiaiop^ w&s, to shew ,! ihe existent 6'f the 
Jirior' assembly, held uV Fishafitlild- Street, ori the dth 
of Jiily'r aq4 th^t .they r'esolv'ed Upon ther appoint- 



and a (Jeriaih nmiiber also from e^dU ^arish'tn { puhlin': 
It vviirbe^foi* youV.'to 1 conslid^ WhetWlr from 'the evi- 
dence, ybuflild yqurselvesbdiiiid iii yourcQTjscidric^ 
to believe, that the election, w^ich 1 was 5 stated hy 



street, ancr .with a view to th6 Assembly 'directed 'by 

'Ibat resoTiition. { Upon the id^hfity of riikt assembly, 

ordered and appointed on the 9th of July in Fisharn- 

Me-street, connected with the election of Mr. Kirwan, 
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and the other persons, at which the defendant, Doctor / 
Sheridan, assisted, it is necessary, that you should < 
be satisfied, in order to establish the facts, which are 
stated in the first count of this indictment [his Lord- 
ship here recapitulated the testimony of Francis IIu4- 
dleston and the resolutions entered into on tlie a/A of 
July,) - ' , , s 

Gentlemen, whether the assembly, to which the 
five persons stated to have been elected at Liffey-street 
chapel, be identified, to your satisfaction, with the* 
resolutions entered into at the meeting of the 9tu of 
July in Fishamble-street, wit I be for your, decision, 
under die first c6uht in the indictment; Tlie circum-- 
stances given, in evidefnfce to 'connect 'them, are the 
coincidence of the number elected, with the number; 
iheritioned in the resdltftion, the eime of their being 
appointed, and their being elected ta represent the? 
Catholic inhabitants of the parish, in a general com- 
mittee of the Catholics. It will be foe 1 you to cotv- 
sider, whether that will satisfy your mirtds, so as that 
you shall have no rational doubt, that these persons 
were appointed, in conformity with* the resolutions of 
the prior assembly ; that is, whether the election of 
the five persons, on the 3 1st of July in Liffey -street cha- 
pe|, was in consequence of the resolutions of the meet* 
ing in Fishamble-streeti on the 9th' of July, in order 
to attach the facts, stated by the indictment, whether 
criminal or not, upon Doctor Sheridan: ? It" you have 
any rational doufvt, you frhotfld acquit him on die first 
count of the indidtment. "■ ' ' • '•' 

Gentlbmenj the second count of the indictment' 
charges' the defendant, ''Debtor Sheridan, with hating 
acted ili the election of Mr. 'itirwan, as a repfesenfe- 
tive^of the Parish'of St. MaYy, and with having put 
the question, on his^ election; and if you believe that 
evidence, it will bp for you,' to say; combining the 
Jaw of the case arising from the facts as 1 shall 
presently state it, whether the Defendant t)oetor 
Sheriuqn s haf acted, in the lauguage of this count of 
the ijii element in the choice, or appointment of such 
representatives, or delegates, as are declared to be 
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iliegBl tty, tb* Act of Parliauaent^If be lids, it will 
then l>« ydfor doxy ta pronounce 4iwti guilty. 

Getalemen, yon b**?e beard the grounds, upon 
which the credit of the witnesses has been wnp^aolied, 
a«kd yoi* wtU determine upon* iheeo; but it is observa* 
a We, that although they state facts to have tfeken place 
in a numerous assembly of persons,— no evidence baa 
bean brought forward to contradict t Uero* Sk&ppard, 
ami Mc. Donough state the election. to have been bold 
ott < he 31st of July> in Liffey -Street ; and. that the. 
ptersom elected* were to .represent the Parish of 
St* Maty in» the general ComWttee of Catholics; and. 
you will hare ta judge, whether vhat election falls- 
wttbin the description which had been prohibited by 
the legislate, 

Gemtemen, muck discussion ha<* taken, place upon* 
the Act of Parliament, and a moat important question 
adaeauptm it. It will be my duty, tt> state; to you the 
mode in which the Court eonstrtte it It is entitled, 
" an Act to prevent the election, or appointment of 
" unlawful assemblies under pretence of preparing 
* or preseatuig petitions to His, Majesty or tin* 
/•Parliament." And the description of assemblies* 
which are measit to be prohibited, are opt of necessity 
oon&aed to such as meet with intent to do- any thing, 
ht its own nature immoral* or illegal, before the; 
afcatote passed, Cas©^ ; migbt fall within this act of 
assemblies, which might not da any act in itself imofO~ 
ml, or Otherwise 4 illegal, thm as< it cottraveited this sta- 
tute, even though they assembled a*>d dissolved without 
doing any thing injurious to the state. But assemblies 
of tb*t iwture, taeeting even with fair and honest 
Yifws^at the first, luigbt become criminal and dangerous 
from the nature of their oonstuution.. It is not, that 
assemblies of this description must become so, that 
they are made criminal ; but the legislature, reason- 
ably apprehensive, that they Unighf become so, enacted, 
that assembles, representing the pBopie, or assortiing, 
or exercising a rrglit of representing the peoph* of 
this realm, or any rromber or description of the same* 
xxtider pretence of petitkmmg for, or ift a*f dthet 
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manner procuring an alteration of mattery established 
by law in church or state, should be deemed nolawful 
assemblies. The act of Parliament does not say, that 
such assemblies itcwe been actually, or; of necessity must „ 
be dangerous; but that they might be made «se of 
bv denning and factious persons ; and that riot, tu- 
mult and disorder might be the consequence. 

Gentlemen, ifyis being the apprehension of the mis- 
chief, which the legislature has stated, that is, that an 
a^semb! y, representing the people, or an-v portion of 
it, under pretence of petitioning may become danger- 
ous, (the' probability of which is obvious to ettery 
ifla.11) tlie remedy, which the legislature adapted agaitwt 
sirch representative assemblies appears to «*' platnlv 
to be, to avoid the possibility of the danger ocean- 
ting, by preventing their •existence, wtd by punishing 
every, step towards their formation, and by enacting, 
that if they should be assembled, they are to fee 
held unlawful assemblies, and *U magistrates and ail 
peace officers are authorised to disperse them. The 
niUchief then, being the danger to the public peace, 
tthich was likely to arise from such representative as- 
semblies, the statute has pronounced them to be uaiaw* 
■fill, and has enacted that it shall be lawful for any 
mayor, sheriff, justice of the peace, and other peace 
-officers, who are thereby required to disperse all such 
unlawful -assemblies, and if resisted, to enter .into the 
same, and to apprehend alt person® offending in that 
behaif. This is the'remedy wbi«h the legislature ha» 
given in eases of assemblies of that description being 
actually converted, such an assembly becomes unlaw- 
ful from the very moment of i« existence, and the 
magistrates are authorized to disperse it. In order to 
prevent the possibility of its existence, however, the le- 
gislature endeavews to step U in its very formation, 
and in every step of its progress, and it begins in the 
second seetion, by making it a high misdemeanor to 
give, or publish, or eau^e, or procure to be given, cr 
'published, any written, or other notice of election to 
be ho Wen, or of any manner of appointment of any 
•person or persons to be the representative or repre- 
sentatives, delegate, or delegates, or to act by any other 
name or description whatever, as representative, or de- 
legate of the- inhabitants, or of any description of the 
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inhabitants, &c. at any such assembly, or if any person 
shall attend, and vote at such election., or appointment 
of such representative or delegate, he shall be deemed 
guilty of a high misdemeanor. Thus, you see, tirat the . 
legislature has enacted an assembly of this description 
to be an unlawful assembly, and makes it a substantive 
offence, in itself, to attend, and at act the election of a 
person t6 be a representative in such assembly, or fti 

* apy other manner to assist in the choice of such a re; 
present a tive.' 

Gentlemen, ithasbeen argued, on the part of the travers- 
er that in order to make a representative assembly which 
meets under the pretence of petitioning his Majesty or 
the Parliament, criminal, such pretence, must be a false 
pretence ;— in short, that this act of Parliament meant 
only to punish those who constitute an assembly, under 
the false pretence of preparing a petition $ but that, it', 
in reality, such assembly intended to petition, the cri- 
minality declared by the statute, does not attach 
upon them* — Gentlemen, the doctrine seems to me to 
accord very little with the provisions of the act :~~ 
the mischief, which the statute meant to provide against, 
was, as I liave already told you, the possibility of the 
consequences, to which a representative assembly might 
give rise, that mischief is not by any means impossible 
to happen, even although the parties constituting the 
assembly, should, in reality, have first met with that 
lioncst intention of petitioning; and therefore the re- 
medy seems, to us, to go, and we have no doubt, it 
does go, to all representative assemblies, meeting to 
petition the king, or either house of Parliament ; and 
that the object of the act, on account of the possible • 
mischief, was to prevent persons from meeting by 
representation, or delegation to procure alterations of 
matters established in church or state, and that, though 
\ an intention of petitioning did in reality exist. To 

suppose, that a false pretence were necessary, would 

* still leave the mischief, as complete, and possible, as if 
. the statute never had been enacted $-— -lor, if a false 

pretence were necessary, in order to bring the parties 
concerned within the penalties of the act, it would be 
impossible to discover, whether auy such representative 
assembly meant really to petition, until they had at> 



fttdUy petitioned g or dissolved and se^erated without 
petitioning: and yet the statute directs all magistrates 
to enter into such an .assembly, and disperse it, as 
being unlawful. The statute, in the very origin^ 
makes it penal in any person to give any notice of any 
election of a representative, or delegate, for such an % 
assembly ; and it could not, in my apprehension, intend 
an assembly, falsely pretending to petition, which could 
not be known, until the assembly had met, or perhaps, 
until it had concluded, or dissolved itself The statute, 
also, makes it a criminal act to vote at such an elections 
and that criminality seems to be complete in the persons, 
who shall vote, the very moment that he has committed 
that act ; and jet, if it should be considered to depend 
upon the. criterion of, whether the assembly met with a 
true or a- false pretence of petitioning, it would be im- 
possible, to consider that offence as complete, and it 
must depend altogether upon the acts of other persons 
«t a subsequent period, whether the act of the indivi* 
dual previously committed be an offence or not. 

Gentlemen, the saving of this statute, seems, to lis, 
also strongly to shew the extensive manner, in which, 
the Legislature thought fit to prohibit representatives '* 
Assemblies*, having for their object the pr^curingSuch 
changes as the statute mentions ; the words used are so 
large and comprehensive, that although it never cbulcjl 
have been conceived to have been the intention of the 
Parliament to extend the provisions of this act to make 
the House of Commons, or Hpuaes of Convocation ille- 
gal— yet oe account of the largeness of the wording 
of the act, it was thought right to except from the 
enactment thereof, the House of Commons, and the 
two Houses of Convocation. It is impassible to conV 
ceive, that an exception of that kind would have ' 
teen introduced, without seeing and feeling at the 
same time, the vast* extent to which the Legislature 
meant to push the enacting clauses in this statute; 
and that it would be impossible, to keep from within 
the reactrof the enacting clause, any assembly, w bid* 
should be a representative assembly, under pretence of 
petitioning for* or in any other manner procuring aa 
alteration of matters established in Church and State, 
#ave the House of Commons, and the two Houses Off 
Coqvooation r ' ^ 

9 9 






290 

Gentlemen, I have already stated $o»e of the cola* 
oegueuces, w faith wouV follow from tbe construction, 
which has been contended for, on the part <rf tbe de-f 
feodant ; that the assembly designated by the act 
inust be 'one, meeting binder a false pretence. M 
representative assembly met for any of the purposed 
mentioned in the statute, but having 4 real intention 
to petition, were exempt from the crime, created by 
the act, in niy apprehension, it wottfd n*ake the say- 
ing in the, statute of the right ef petition^ 'perfectly 
absurd. We%re all of us of opinion , that toe statue* 
meant to prohibit persons frdra assembling, by deiega»» 
tion, to petition the King, or the Parliament, even 
although they have a foni JUe purpose of doin£ sou 
ff the clause, saving the general right of petitioiu 
extended to representative assemblies, realty intend* 
ipg to procure a change of particular matters esta- 
blished by law in Church and State: I say, if th£ 
faring clause has 'protected such an assembly in con* 
sequence of a real intentja* to petitmn, then, in my 
apprehension, the statute has done nothing, efceept. 
perhaps, by stfch saving clause to establish such an as- 
sembly, in direct opposition to the enacting clause* 

Gentlemen, upon the whole of this ease, we are 
of opinion, thit tbe statute provides, aod meant to pro* 
ride against ell representative andj delegated a$$cmUiei\ 
meeting for the purpose of procuring either by. petition* 
or otherwise, an alteration of matters established by 
law, in church or state, and we are of opioien, evo* 
although it should appear, that there was, in reality, - 
aa intention to petition, that the cloak of a pctitio* 
cannot protect an assembly of that description from 
the penalties of the act of Parliament. 

Gendemen, K have stated to you the grounds upon 
which we hold that opinion, and t have now only tq say ^ 
that if you believe, Chat the traverser, Doctor Skeri- 
4fo», did act. in the electiou of Mr. Kirwaky* person 
named in the indictment to be one of the Committee 
find a represeritative of the inhabitants of the parish of 
£t. Mary, in a future assembly, of the description I 
have stated, from the Act of Parliament, for the por- 

£ose of procuring an alteration of matters, established 
. y law, in church or state, even although it might not 
kave been intended to do so, by violent aveansj oraur 
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<feVre, J bxtt inertly petition, that p r o ce edi ng by peti- 

tition caimot exempt them from the penalties of the 

iliet «l Parliament $ and if yoo believe, that the as- 

etembly was snc& as I have described, and that it was an 

JspeasWy appointed byihe uesoi»tip» of the ,$th of 
u^, ii> consequence of which the eksftkm of jhe£lst. 
of the same .month took place, I sajr, if jjbe pyjcUmce 
£rs Atoweoted the *w<p ass^mWies^ ^o that you bjURfno 
dwfet, fr*fl» the evidence qf ,tbe P^ep^ot's Jtetefc 
,U-e ,ia the. .electing of sreprsseptfttives, 40 flerye ip 
; same identical committee, or ass$?&bly as previo«s- 
jjy 4hre##l, ip that caie, tap'jritl convict the ^av^r- 
ser upon the first count of the indictment; but, gen- 
tlernen, \f.ypu «u^e not quite satkfied ; of Jlbaj cc^r^ion 
^et>veen the jtwo assemblies, then it will be for yoo 
;to consider, whether the traverser, Pr. SMridan 9 acted 
Or assisted in the election of five persons to represent 
<ihe oarish of St. Mdry in a future committee, or as- 
sembly to be held for the purpose, or under the pre- 
tence of petitioning his Majesty, or either House of 
Parliament, to .procure an alteration of matters esta- 
blished by law, in church or state, k is our duty to 
tell you, that it is our opioid, upon which we eoter- 
ijain jpo d^nbt, that the^foct «f themibaing.a real inten- 
tion to petition will not exclude the traverser fcam the 
operation of the Act of Parliament ; hut that such an 
assembly is within its waning and effect. It only 
remains, Gentlemen, for me to .§ay t that \f yc-u tiave 
&$tf xeasor^ahle dptpbt^f ^he pred^t of the witnesses, res- 
jpectiDg.ttye iaeU which ^hey h^ve detailed, you QUght|:p 
acquit the Traverser. 



The July retired, 

• 0, • « 

Mr. Burne. My Lords, we desire to know, whe- 
ther the Bill of Indictment against the Traverser 
was sent up to the Jury ? 

Lord Chief Justice. It is not usual to send the 
record to the Jury — nor do I set that it is neces- 
sary. . 

Mr. Justice Osborne. The Indictment might have 
been read to them, if they wished it. 
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Wtf. tTCoNNfetx. The Jury are to decide upofc 
the Indictment, and they ought to have a copy of it, 
. At this instant, two of the Jury, Mr. Geaus, and 
Mr. Pepper, came into the court ; the former said, 
that the Jury requested to be furnished with a copy 
of the Indictment. 

A copy wfcs Accordingly given to them. 

Mr. Geale. My Lord, the Jury wish to 'be in- 
formed, whether they can find separate verdicts upon 
the tvtfo counts in the Indictment?— *• for, the issue 
paper handed to us,' id, to inquire whether the Tra- 
verser be guiUy of the offences in the indictment, err 
not? 

Lord Chief Justice. You certainly may find se- 
parate verdicts, if you think proper. You may find, 
generally, that the Traverser is goilty, or is not 
guilty, upon the whole matter in the indictment, or, 
you may find him guilty upon one count, and, not 
guilty, upon the other. 
. , The issue-paper was amended accordingly. 

The Jury remained in their room for one hour and 
-a half ;— upon returning, they were called over. 

Clerk of the Crown* Gentlemen, have you agreed 
to your verdict ? 

Jury. We have. 

Clerk of the Crown. Wlw shall say for you? 

Jury. The Foreman. 

Clerk of the Crown. Is the Traverser guilty of the 
offences in the indictment, or either, and which of 
them, or not. 

Mr* Geale. My Lord, this is our verdict, — m 
consequence of our opinion of the insufficiency of 
the evidence. 

NOT GUILT*. 
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